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ST. LOUIS 


VALIDITY OF LEGISLATION LIMITING HOURS 
OF LABOR. 


A learned correspondent for whom we have 
the highest respect, has, in a recent letter, up- 
braided us for our unfriendly attitude toward 
legislation limiting the hours of labor for 
workingmen in various employments. He 
concludes his interesting letter as follows: 
‘In bygone times nearly all of the great law- 
yers and great law writers sought to bring 
about conditions that would benefit the weaker 
and more numerous class of society, and their 
efforts have resulted in giving us a better 
world. I believe the CenrraL Law JouRNAL 
desires to be fair and that if it will look into 
both sides of the proposition, it will not be 
found against legislation shortening the hours 
of labor. I certainly would appreciate it 
greatly if it were possible to have such: a great 
force in the legal world as the CenrraL Law 
JourRNAL on the side of the question which, 
after long study, I conceive to be for the best 
interest of the most numerous class of society 
and itis this great desire that impels me to 
invite you to give some further consideration 
to these questions.”’ 

In response to this request, and in view of 
the recent case of State v. Cantwell (Mo.), 
78S. W. Rep. 569, upholding the validity of 
-the Missouri eight-hour labor law for miners, 
we have decided to undertake again the dis- 
cussion, notso much of the authorities as of 
the principles underlying the proper solution 
of this important question. 

To determine the validity and wisdom of 
any piece of legislation, the student must ob- 
serve, not only the surface appearances and de- 
clared purposes, but however attractive and 
commendable, must follow outthe principle of 
the proposed legislation to all its logical and 
natural ramifications. If, for instance, the 
legislature has the right to say how-long one 
man may work each day it has, on the same 
principle, a right to say toevery other man, 
‘So many hours a day shalt thou labor and 
no more,’’ and by appropriate penalties, give 
to such fiat the inviolability attributed to the 
Fourth Commandment. The earnest student 
burning the candle at both ends, the busy 





lawyer buried in mouldy volumes in the small 
hours of the night, the circuit rider getting 
up before the sun rises and traveling all day 
in order to preach the gospel the same even- 
ing in some outlying district, the literary 
hack burning the midnight oil far into the 
night on some manuscript doomed to ever- 
lasting interment in the deptlis of some edi- 
torial waste-basket — these and many other 
classes and conditions of men and society 
would be liable to similar interference and be 
compelled, as dutiful children, to close their 
books and lay aside their duties simply be- 
cause the law declared that further labor 
would work injury to their health. Admit 
that the law’s conclusion in such a case is 
justifiable,—will the law requite the damages 
which its interference has caused? Will 
the law furnish the bread or supply the 
knowledge which comes ouly by unremitting 
toil? Will it supply the additional re- 
wards that a few extra hours might have 
brought the toiler? What a glorious millen- 
ium would have dawned on this poor world if 
such a consummation were possible. But alas, 
the stern realities of life quickly dissipate the 
vision and our fondest hopes end in disap- 
pointment. For it cannot be expected that 
an employer will pay as much for eight hours’ 
labor as he does for ten or for twelve. It is, 
therefore, only the laboring man himself who 
is injured and not the one for whom he labors. 

To insist that such laws are only ap- 
plicable to members of particular classes 
only aggravates the injury by unfair 
discrimination; for while the butcher, the 
carpenter, the newspaper reporter, the drug 
clerk and many others may add to their 
meager earnings, by toiling while others are 
carousing, the baker, the miner and others 
against whom such legislation is directed are 
deprived absolutely of any such opportunity ; 
for even if their very lives depended on the 
extra compensation which such additional 
labor would bring to them, and though they 
fell on their knees and with tears in their eyes, 
pleaded with their employer for permission to 
do the extra work, and earn the extra com- 
pensation, the latter would find it impossible 
to heed the request except at his peril. Was 
there ever a more unquestionable subversion 
of personal liberty? ‘Two persons, both sui 


juris, both anxious and willing to enter into 


a perfectly valid agreement, stopped no the 
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threshold of its consummation by the law, not 
on the ground that such contract is in any 
sense inimical to the general public, but be- 
cause of i.s alleged tendency to injure the 
health of one of the parties! 

Is personal liberty to be thus trifled with? 
Is the tendency toward socialism and paternal- 
ism to be encouraged by the courts under the 
guise of the police powe:, until finally by the 
gradual encroachment of the legislature in 
the exercise of this most omnifarious of all the 
powers of government, personal liberty will 
become largely a matter of historic interest, 
and all the people like suckling babes at a 
mother’s breast, will seek protection and 
nourishment from the common mother. What 
a picture for anation of stalwart men! Be- 
hold her, a nation in swaddling clothes! 

If it is insisted, as the United States Su- 
preme Court does in the case of Holden v. 
Hardy, that in some of contractual relations 
of life the parties do not stand on an equality 
and that one of them is in danger of being 
overreached by the other, we have only to 
suggest that the same is true to a greater or 
less extenct in every contractual relation of 
life. In every bargain, one of the parties 
wins, and the other loses, but, with the ex- 
ception of cases of fraud or mutual mistake, 
the law does not attempt to compensate the 
losing party nor protect him from the dam- 
ages resulting from his own foolish contracts. 

We donot by the expression of these senti- 
ments desire to appear callous to the interests 
of the laboring man; on the contrary our 
heart goes out in sympathy toward all 
proper efforts to ameliorate his condition, but 
we believe it to be to his best interests to be 
permitted to make any contract or enter any 
employment he may desire and to fight his 
own battles, unhindered by statutory inter- 
ference which undertakes to protect him but 
which has the effect of curtailing his liberty. 

The only legal justification for such legisla- 
tion which has been advanced with any de- 
gree of seriousness is that it is a legitimate 
exercise of the police power of the state in an 
attempt to promote the general health of the 
community. At this point, however, the ad- 
vocates of the constitutionality of this charac- 
ter of legislation make their first fundamental 
error. The legislature has the undoubted 
right to make all proper regulations designed 
to promote the health and safety of the com- 





munity so long as they do not prohibit any 
legitimate business or interfere with any of 
the personal or contract rights of the citizen 
the exercise of which do not affect injuriously 
the interests of the public or any part there- 
of. For instance, the law may require ma- 
chinery to be guarded, mines to be ventilated, 
buildings to be furnished with escapes for use 
in case of fire, and, indeed, may require any- 
thing to be done in regulation of the business 
itself, for the general welfare of the public or 
his employees, on the theory that a man has 
only a right to use his own property so long 
as he does not injure others. Buta legislature 
is not concerned with the man’s use or abuse 
of himself so long as his actions do not injure 
others. The individual should be the keeper 
of his own conscience in regard to such mat- 
ters. This is the fundamental and underly- 
ing conception of the right of personal liberty. 
Take one striking instanee. It is well settled 
by the authorities that the legislature may 


quarantine a healthy man d 


uring a small-pox 
epidemic unless he submits to vaccination, or 
they may give him the alternative to leave 
town, but they cannot force him to submit to 
inocculation for his own protection. So also, 
the law may say to the mine owner, you shall 


and such re ewulrations to nvoid 


observe suc! 
injury to others, but it cannot say to the in- 
dividual operator, you must work just so 
many hours and no more, or require that he 
observe any other precaution to avoid injury 
to himself. 

In view of these considerations it is quite. 
apparent that under ordinary circumstances, 
it would be a clear usurpation of power on 
the part of the legislature to attempt to regu- 
late the hours of private employment, and such 
a law is no more unreasonable than one defin- 
ing the number of hours aman may sleep. In- 
deed, not so much so, it being a matter of 
common observation that the greatest evil of 
our day is the dissipation of young men in the 
small hours of the night, and that nothing 
would promote so greatly the general health 
of the community as a curfew bell for adults 
as well as children. However, the best con- 
sidered cases recognize the distinction to be 
observed in all this class of cases, 7. e., that 
as long as a man is not threatening injury 
to others he may toil «as long as he 
pleases at any employment he pleases 
without interference on the part of the 
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state. Ex parte Kuback, 85 Cal. 274, 
20 Am. St. Rep. 226; Jn re Eight Hour Bill, 
21 Colo. 29, 39 Pac. Rep. 328; Lowv. 
Printing Co., 41 Neb. 127, 59 N. W. Rep. 
362; Ritchie-v. People, 155 Ill. 98, 46 Am. 
St. Rep. 315; In re Morgan, 26 Colo. 415, 
58 Pac. Rep. 1071. Contra: Commonwealth 
v. Mnfg. Co., 120 Mass. 383: Holden v. 
Hardy, 14 Utah, 71, 169 U. S. 366; Wen- 
ham vy. State, 91 N. W. Rep. 421; 
State v. Buchanan (Wash. 1902), 70 Pac. 
Rep. 52; Peoplev. Lochner, 177 N. Y. 145; 
State v. Cantwell (Mo. 1904), 78 S. W. Rep. 
569. 

Of all these cases we consider that of In re 
Morgan the most carefully considered from 
every standpoint. ‘The decision in that case 
is clearly and succinctly stated by the court 
as follows: ‘An act of the legislature which 
prohibits an adult man from working or con- 
tracting to work more than eight hours per 
day in any private lawful business, in which 
no special privilege or license has been 
granted by the state, and the carrying on of 
which is attended by no injury to the general 
public, on the ground that working longer, 
may, or probably will, injure his own health, 
is not a valid exercise of the police power.’’ 
The opinion of the court in this case is a mag- 
nificent argument against the arbitrary inter- 
ference of the police power with the personal 
liberty of the citizen in cases where the exer- 
cise of such liberty is working no injury to 
the general public. The case will repay care- 
ful study and should do much to counteract 
a most dangerous tendency in recent legisla- 
tion. 








NOTES OF IMPORTANT DECISIONS. 





CORPORATIONS—MUTUAL CONTROL OF CORPO- 
RATIONS BY EXCHANGE OF MAJORITY OF STOCK. 
—A new scheme of combining corporations, even 
more ingenious in its conception and more start- 
ling in its possibilities than that of a holding com- 
pany, has been frustrated by the New Jersey Court 
of Chancery. The directors and majority stock- 
holders of an insurance company, and the direc- 
tors of a trust company, many of the latter being 
also among the former, formed a plan by which 
the trust company was to acquire a majority of 
the stock of the insurance company, was to double 
its own capital, and was then to issue the new 
stock to the insurance company, which, baving 
already some shares of the first issue, would then 
have a controlling interest in the trust company. 
The result would be that the directors elected at 





the first election held by either company after the 
plan was executed would have complete control 
of both companiés, and would hold a position 
from which they could never be diglodged. At 
the suit of some minority stockholders of the in- 
surance company, however, the execution of the 
plan was enjoined. The grounds of the injunc- 
tion were first, that the statutory power of the in- 
surance company to ‘‘purchase”’ stocks of other 
corporations ‘for the purpose of investment’ did 
not include an authority to subscribe to a new is- 
sue of shares for the purpose of controlling the 
company issuing them; and second, that the di- 
rectors had no right to use the funds of the com- 
pany in intentionally bringing about a situation 
where the voting power of stock would be sepa- 
rated from the beneficial interestin it. Robotham 
v. Prudential Ins. Co. (N. J. 1903), 53 Atl. Rep. 
842. 

In regard to the first point, a corporation ordin- 
arily has no implied power to subscribe to stock 
of a corporation in the process of organization. 
Smith v. Newark, etc., R. Co. (1894). 8 Ohio Circ. 
Ct. Rep. 583; Martin v. Ohio Stove Co. (1898), 78 
Ill. App. 105. And it has been held that express 
»xower to invest in stocks gives no power to sub- 
scribe to the stock of a new corporation. Com- 
mercial F. Ins. Co. v. Florence Cotton Co. (1891); 
99 Ala. 1. According to the principal case the 
samo objection may be urged against a subecrip- 
tion to new stock of an old corporation. 


The second point is a new application of a prin- 
ciple which seems to bave become well estab- 
lished. At common law stock could not be voted 
by proxy. Taylor v. Griswold (1834),14N. J. L. 
222; Com. v. Bringhurst (1883), 103 Pa. St. 134. 
More recently voting trusts, under which stock is 
given in trust to vote as persons not the owners of 
it direct when there is no legitimate pooling of 
interests, have been held void. Shepaug Voting 
Trust Cases (1890), 60 Conn. 576; White v. Thomas 
Tire Co. (1893), 52 N. J. Eq. 178. The objection 
appears to be that there is no necessary connec- 
tion between the government of the corporation 
and any large interest in the stock. The present 
case comes squarely within that principle. The 
directors of the two corporations would be under 
no obligation to hold individually more than the 
shares required to qualify them as directors; and 
while in theory they would be voting as agents of 
the corporation, in fact they would vote free from 
all control. The situation, even if entered into 
with the best of faith. would be full of danger to 
the stockholders, and therefore one in which the 
corporation ought not to be placed. The same 
objection to the directors’ voting the corporate 
holdings cannot be urged where there is no inter- 
change of control, because there the directors 
can be made responsible. 


As the decision is the first in a new field it sug- 
gests and leaves unanswered many interesting 
and important problems: for example, the rights 
of stockholders if two carporations should, in the 
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eourse of occasional investments, find themselves 
accidentally in possession of a majority of one an- 
other’s stock.—Columbia Law Review. 

> 





SHERIFFS AND CONSTABLES—INDICTMENT FOR 
REFUSING TO ASSIST OFFICER IN MAKING AN 
ARREST.—An indictment of an unusual nature 
was tried in England recently at the Middlesex 
Sessions. It was for refusing to aid and assist a 
constable in the execution of his duty. The con- 
stable in question had arrested a man at Ealing. 
The man arrested became very violent, threw the 
constable to the ground, and nearly succeeded in 
escaping. In these circumstances the constable 
called upon the prisoner (a cabman who was pass- 
ing) in the King’s name to assist him, but the 
prisoner refused. Another civilian came up just 
in time and helped to secure the man. The 
prisoner was convicted and sentenced to a month's 
imprisonment. It is not, apparently, as well 
known as it ought to be, especially amongst the 
less educated classes of the public, that any able- 
bodied man is bound to give his assistance to a 
constable in order to preserve the peace, if he is 
«walled upon. There are few reported cases on the 
subject, but there are two in which forms of in- 
dictment are given and the law is considered. 
These are Reg. v. Brown, C. & Mar. 314, and Reg. 
v. Sherlock, L. R. 1 ©. C. R. 20. In the former 
ease Alderson, B., said: ‘It is no unimportant 
matter that the Queen’s subjects should assist the 
ofticers of the law, when duly required to do so, 
in preserving the public peace; and itis right that 
the state of the law should be known, and that all 
parties violating the duty which the law casts 
upon them should be fully aware of the very se- 
rious risk they run in case of refusal.’’ He then 
proceeded to direct the jury that in order to sup- 
port such an indictment it is necessary to prove. 
first, that the constable actually saw a breach of 
the peace committed; secondly, that there was a 
reasonable necessity for calling upon the defend- 
ant for his assistance, and lastly that the defend- 
ant was duly called upon for his assistance, and 
that, without any physical impossibility or lawful 
excuse, he refused to render that assistance; fur- 
ther, that it was immaterial to consider whether 
the assistance of the defendant would or would 
not have been sufticient or useful. The Solicitor’s 
Journal in commenting on this case, says: ‘This 
case is a clear exposition of the law, but the law 
seems to have been well recognized for a very 
long time. It is clear that the obligation to as- 
sist is not an absolute one; there may be many 
good and lawful excuses. For example, no doubt, 
extreme bodily weakness or old age would be 
good excuses. It would be wellif this recent 
case were reported in every newspaper in the 
country, so that the public may be made aware 
of what their duty is, and what risk they run in 
refusing todo their duty. ‘The duty, however, is 


one which every right-feeling and able-bodied 
citizen might be expected to do even though he 
were ignorant that he ran any risk in refusing.” 





EVIDENCE—HOw TO PROVE THE INCORPORA- 
TION OF A FOREIGN COMPANY.—The method of 
proving the incorporation of a foreign corporation 
is clearly set forth in Badische Anilin & Soda Fab- 
rik v. Klipstein, 125 Fed. Rep. 544, where the court 
held that the testimony of lawyers of a foreign 
country that certain acts, documents, and records 
proved had the effect of creating complainant a 
corporation under the laws of such country is suf- 
ficient, prima facie, to establish the corporate 
character of complainant; and the court will not 
undertake to construe the statutory law of such 
country for itself, and therefrom to determine that 
such testimony is incorrect. 

The court in the course of its opinion makes this 
clear statement: ‘A corporation is an artificial 
person. Its birth is regulated by the laws of the 
sovereignty which permits it to be created. What 
acts of private and official persons, what documents 
and records, shall operate to create a corpora- 
tion, are settled by the laws—usually by the stat- 
ute laws—of the state which fathers it. No one 
can tell whether or not a corporation has been 
created unless he be familiar with the law of such 
state. One familiar with such law can easily 
determine the question. When the question 
of incorporation is raised, touching an alleg- 
ed foreign corporation, the inquiry calls for 
proof of the law of a foreign country. In 
the case at bar the law for the introduction of 
the general German commercial cod2 into the 
grand duchy of Baden, and a part of said code, 
are set forth. Exemplified or sworn copies are 
also produced of the articles of association of the 
complainant company, of a certain request by 
such company for entry in the commercial regis- 
ter at Manheim, and of two entries in such 
register—one relative to the organization of the 
company, and the other to an extension of its 
term. Two German lawyers, duly qualified as 
experts, were sworn on behalf of the complain- 
ant, and testified that such acts, documents, and 
records, under the German law, were competent 
to make of the associates a corporation for an un- 
limited period, with capacity to sue and to be 
sued. This is certainly prima facie evidence of 
incorporation, and, in the absence of any evi- 
dence to the contrary (no expert in German law 
was called by defendants), must be taken as con- 
clusive. The brief submitted on behalf of de- 
fendants contains an elaborate and ingenious an- 
alysis of the German law, but it is not proof of 
what that law is, under the decision in the 
Asiatic Prince, 108 Fed. Rep. 289. 

In the case of the Asiatic Prince referred to by 
the court, a certain law of Brazil was in question. 
Plaintiff proved the law by the introduction of 
the evidence of a Brazilian attorney. Defendant 
contented himself with merely controverting that 
testimony by extracts from the printed codes. 
The court said in that case: ‘-There was abund- 
ant opportunity to take the testimony of some 
other lawyer, * * * if the statements of 
claimant’s witness were inaccurate; * * * but 
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libelant has contented himself with printing 
copious excerpts from the statute law of Brazil, 
which he insists do not sustain the witness’ state- 
ment. * * * Such a method of criticising the 
testimony of a foreign lawyer as to the law which 
prevails in his country is unpersuasive. There is 
much more than the text of a statutory enact- 
ment to be considered. Departmental regula- 
tions, administrative construction, judicial ex- 
position, are often quite as important.”’ 





ANIMALS—LIABILITY OF OWNERS OF BEES 
FOR INJURIES CAUSED BY THEM.—It seems that 
our last note on this subject did not exhaust the 
authorities. In our issue of April 8, 1904, page 
283 of the present volume, we discussed the ques- 
tion when the keeping of bees would become an 
actionable nuisance. One of our esteemed cor- 
respondents in Iowa hastens to call our attention 
to the recent case of Parsons v. Mauser (Iowa 
1903), 93 N. W. Rep. 86. 

In this case it appears that the plaintiff hitched 
his horses to a post in the highway in front of de- 
fendant’s yard, where there were two bee gums 
about 25 feet away. The horses were attacked by 
the bees and killed. The post was erected by de- 
fendant, and horses when hitched toit werein the 
course the bees were likely to take. The court 
held that if defendant knew of the propensities of 
the bees he was liable for negligence in placing 
them so near the highway as to invite danger. 
The court said in part: 

The beehives were painted white, and stood 
about two feet above the ground. They were in 
clear view from the road, so that plaintiff could 
have seen them had he looked. But he was en- 
titled to the free use of the highway, and had the 
right to assume that those keeping animals of 
whose mischievous nature everyone is presumed 
to have knowledge would exercise reasonable care 
for the protection of others from their depreda- 
tions. True, bees may not be confined like the 
wild beasts. To roam seems to be necessary to 
their existence. * * * But evey oneharboring 
creatures fere nature is charged with knowledge 
of their habits and evil propensities. There is no 
reason for an exception in favor of the bee: In- 
deed, their disposition to make themselves felt is 
a matter of common observation or experience 
from early childhood. But they are very useful, 
the aviary often furnishing a livelihood, and 
generally proving a source of profit; and the 
books seem to look with more favor upon 
the keeping of animals useful te man than 
those which are worthless save as curiositics. 

Judge Cooley, in his work on Torts, takes the 
position that, as the keeping of wild animals for 
many purposes has become recognized as proper 
and useful, the liability of the owner or keeper 
for any injury by them to the person or property 
of others should rest on the doctrine of negli- 
gence; that while a high degree of care is de- 





manded, yet, if notwithstanding this, they do 
mischief, it should be treated as accidental only. 
Cooley, Torts, 348. 

Liability for safe-keeping depends, not so much 
on the classification of animals into wild snd do- 
mestic, as upon their natural propensity for mis- 
chief. If they are ferocious and savage, like the 
lion, tiger, etc., the keeper is bound to know the 
danger incident to their cenfinement; and the 
mere charge of not having been so restrained as 
to avoid injury is tantamount to an allegation of 
negligence. But bees, while generally classed as 
fere nature, areso useful or common as to be 
all but domesticated. Keepers of the aviary have 
carefully studied their habits and instincts, and 
control them almost as certainly domestie ani- 
mals. Serious injuries from them are rare, and, 
unless some want of care in their management is 
shown, the owner ought not to be held responsi- 
ble for damages occasioned by them. Nothing 
could be done by the keeper of bees to protect all 
from their attacks. These might occur miles 
from the hives and beyond his reach. But 
they have fixed habitations. The location 
for them is always a matter for his determi- 
nation, and is not too much to exact of 
him the exercise of ordinary prudence in 
so placing the hives as to avoid unnecessary 
danger to those who are likely to make lawful use 
of the pr2mises or the highway nearby. 

See also Earl v. Van Alstine, 8 Barb. (N. Y.) 
630, which held the owner of bees not liable for 
injuries caused by them, where the bees had been 
in the same place eight yers without knowledge 
of-their molesting any one. 








. 


LIABILITY OF A-MANUFACTURER OR 
A VENDOR TO PERSONS WITH 
WHOM HE HAS NO CONTRACTUAL 
RELATIONS FOR NEGLIGENCE IN 
THE CONSTRUCTION OR SALE OF 
CHATTELS. 


General Rule.—The general rule is that 
the vendor or manufacturer of chattels is not 
liable to persons with whom he has no con- 
tractual relation for any negligence upon 
his part in the construction or sale of such 
articles.1_ The reason for this is that there 
must be a duty violated before a liability for 
negligence is imposed by law and since there 


1 Huset v. J. I. Case Co., C. C. A., Eighth Circuit, 
Feb. 26, 1903; Bragdon vy. Perkins Campbell Co., 87 
Fed. Rep. 109; Loop vy. Litchfield, 42 N. Y. 351; 
Heizer v. Kingsland & Douglas Mfg. Ce., 110 Mo. 615. 
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is no privity of contract between the vendor 


or manufacturer, and such third parties,. no, 
duty arises unless it is imposed by operation’ 


of law. Cases where the duty is imposed by 
law form exceptions to the general rule and 
grow out of the character of the thing sold or 
of the act charged as negligent, or, as asserted 
in some cases, from the nature of the business 
conducted. 

Sale of Articles Dangerous or Noxious 
in Their Nature.—Sale of poisons mislabled. 
Since the case of Thomas v. Winchester was 
decided in 1852 there has been practically no 
dispute in this country as to the liability of a 
druggist who carelessly mislabels a dangerous 
or deadly poison and places it in the hands of 
a purchaser uuder the name of a harmless 
drug. His liability extends to any one, who, 
without fault on his part may be in- 
jured by such poison.? And in the case 
of George v. Skivington,’ it was held that 
a chemist who sold a hair wash which proved 
to be harmful to the purchaser’s wife was 
liable to her on the ground of negligence. 
Knowledge that the wash was to be used by 
the wife was a controlling element in the case, 
apparently. 

Is this duty imposed by the character of 
the defendant’s business or by the nature of 
the thing done, or act performed, or omitted ? 
From certain expressions ofthe court in 
Thomas v. Winchester, it might be inferred 
that the duty arose from the nature of the 
defendant’s business. Thecourt say: ‘‘The 
defendant’s duty arose out of the nature of 
its business and the danger to others incident 
to its mismanagement.’’ The Supreme Court 
of the United States, however, though recog- 
nizing the soundness of the doctrine of lia- 
bility in cases of this character bases such 
liability upon the nature of the act performed 
and the harm to be expected from such act. 
They say: ‘‘Such an act of negligence being 
imminently dangerous to the lives of others, 
the wrongdoer is liable to the injured party 
whether there be any contract between them 
or not.’’* This latter view is the most gen- 
erally adopted by the courts. The supreme 


2 Thomas vy. Winchester, 6 N. Y. 397; Norton v. 
Sewell, 106 Mass. 143; Peters vy. Johnson (W. Va.), 
41 S. E. Rep. 190, 191. 

3L. R. 5 Exch.1. 

4 Bank v. Ward, 100 U. S. 195, 204; Huset v. J. I. 
Case Co., supra. 





| court of appeals of West Virginia, in the case. 


of Peters,v. Johnson, supra,say: ‘‘What is 
the test or criterion always applicable? * * * 
We may say that, as the authorities cited 
show, a third party, a stranger to the sale 
can only sue when the thing used or the negli- 
gent act is very dangerous to human life and 
injury may reasonably be expected to happen 
to others therefrom.’’ The New York court 
of appeals have since takena like view. In 
the case of Loop v. Litchfield they distinguish 
between Thomas v. Winchester, and the case 
before them as follows: ‘‘It (the sale of the 
mislabeled poison) was in its nature an act 
imminently dangerous to the lives of others. 
Not so here. The bursting of the wheel and 
the injury to human life was not the natural re- 
sult or the expected consequenceof the manu- 
facture and sale of the wheel.’’ ° 

Sale of Articles Which Owing to Defects 
Negligently Occurring in Their Construction 
are Dangerous to Life or Limb.—A manufac- 
turer who negligently constructs a ladder of 


‘poor material and then varnishes and paints 


it so that it cannot be distinguished from 
other ladders in the same stock is liable for 
injuries received in consequence thereof by 
the employee of one who subsequently pur- 
chased the ladder from a retail dealer, on the 
ground that the defendant should have antici- 
pated injury to some one from the nature of 
the defect. The Supreme Court of Missouri, 
however, held that the manufacturer of a 
threshing machine was not liable to an em- 
ployee of the purchaser for a defect which 
caused the cylinder to burst and injure such 
employee.’ The reason given by the court 
for their decision was that a threshing ma- 
chine was not in and of itself dangerous, and 
in discussing the case of Devlin v. Smith, 
supra, they say that the carpenter who con- 
structed the defective scaffolding in that 
case must have known that his negligence 
would result in loss of life. Impliedly in the 
eyes of the court the manufacturer of a thresh- 
ing machine need not have anticipated such a 
result. 
with a hand saw in simplicity of construction, 
a comparison which would not be apt in the 


5 Loop v. Litchfield, 42 N. Y. 351: Loosee vy. Clute> 


51 N. Y.-494; Devlin y. Smith, 82. N. Y.470. 
6 Shoubert v. J. R. Clark Co.,49 Minn. 331. 
7 Heizer v. Kingsland & Douglas Mfg. Co., 110 Mo. 


615. . 


They compare a threshing machine ~ 
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days of self-feeders, band cutters and pneu- 
matic stackers. 

The erection of defective stagings has 
given rise to practically the same question. 
Some of these cases like Coughtry v. Globe 
Woolen Co.,® and Bright v. Barnett Record 
Co.,’ involved the additional fact that the 
constructor of the staging also owned the 
premises, but this element did not exist in 
Devlin v. Smith.!° One of the defendants in 
that case contracted with a painter to erect a 
staging in a dome ninety feet high. An em- 
ployee of the painter was injured by reason 
of a defect in the scaffold and the contractor 
was held liable. The court laid down as a 
test the question whether or not such act was 
one imminently dangerous to human life and 
held the defendant liable on that ground. 

Effect of Fraud or Deceit.—¥Fraud or 
deceit in the sale of an article which is not in 
its nature dangerous or noxious will impose 
a liability on the vendor in favor of third per- 
sons with whom he has no contractual rela- 
tions.!! But if there is no deceit in the sale 
of such articles mere want of care will not im- 
pose a liability in favor of third persons.}? 
The court say in reference to such articles: 
‘‘Ordinarily, where a vendee accepts the pur- 
chased article, the vendor becomes by reason 
of such acceptance relieved from liability to 
third persons with respect to it. The vendee 
assumes, and the vendor stands discharged of, 
responsibility to them. But, where the 
vendor is chargeable with deceit, where he 
has induced the vendee’s acceptance by false 
and fraudulent misrepresentations the latter 
cannot be said to have taken upon himself any 
duty of care; and that duty, therefore, if ex- 
istant is not shifted from the vendor, and he 
consequently remains liable.’’!* 

Knowledge on the part of the vendor of the 
dangerous condition of the article sold is of 
controlling importance in cases where the 
articles are not in their nature dangerous or 
noxious./* In the case of Huset v. J. I. Case 

S56.N. Y. 124. 
* 88 Wis. 299. 
1089 N. Y. 293. 

11 Lewis v. Terry, 111 Cal. 44. 

12 Bragdon v. Perkins Campbell Co., 87 Fed. Rep. 
109 (C. C. A., Third Circuit.) } 

13 Citing Langridge v. Levi, 2M. & W. 519,4 M. & 
W. 337. 

14 Wellington v. Downer Kerosene Oil Co., 104 
Mass. 64; Lewis v. Terry, supra; Langridge v. Levi, 
supra. 





Co.,!5 decided at the December term of the Cir- 
cuit Court of Appeals for the eighth circuit, 
we have the latest judicial utterances upon this 
question. In that case the court speaking 
through Judge Sanborn surveys the whole 
field and lays down a general rule substan- 
tially the same as that above stated, to which 
three exceptions are noted. 1. In the case 
of the preparation or sale of articles, like 
foods and poisons, whose primary use is to 
preserve, destroy or affect life and health, 
there is a duty and a correspording liability 
for its breach in favor of persons not parties 
to the contract of sale. 2. Where there is an 
implied invitation to use defective machines 
or instruments manufactured or furnished 
there is a like liability. 3. One who sells or 
supplies an article which he knows to be im- 
minently dangerous to life or limb is liable to 
third persons regardless of contractual rela- 
tions. In discussing the general rule of non- 
liability the court say that they are guided 
by the fundamental rule of natural and prob- 
able consequences but fix the limit of liability 
to persons having contractual relations with 
the manufacturer or vendor on the ground of 
‘‘a wise and conservative public policy,’’ a 
principle which is severely criticised in the 
case of Shoubert v. J. R. Clark Co.® 

In limiting the first exception to articles 
like foods and poisons, the court is in direct 
conflict with the courts of New York, Minne- 
sota and Wisconsin, which make the excep- 
tion in all cases where the act of negligence 
is imminently dangerous to life or limb. Aside 
from this the decision in the Huset case may 
besaid to fairly state the rule recognized by 


| the weight of authority. 


CHARLES LORING. 
Crookston, Minn. 


15 120 Fed. Rep. 865. 
16 49 Minn. 331. 








LIFE INSURANCE—INSURABLE INTEREST OF 
STRANGER AS BENEFICIARY. 


FOSTER v. PREFERRED ACCIDENT INS. CO. 


U.S.C. C., E. D. Pa., Nov. 6, 1903. 

A person may effect insurance on his own life in 
good faith, paying the premiums therefor himself, 
and have the policy made payable to any beneficiary 
he chooses, and in such case the company cannot set 
up the want of insurable interest of the beneficiary to 
defeat the policy. 

J.B. McPuHErRsonN, D. J.: This is a suit upon a 
policy of accident insurance taken out in August, 
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1900, by Charles S. Partridge, whereby the de- 
fendant promised. inter alia, to pay $2,500 to 
“Mrs. Mary G. Foster, friend,’’ if the insured 
should die as the result of an accident. Upon 
this policy the insured paid nine quarterly pre- 
miums, and died from accident on September 8, 
1902. The defense is the beneficiary’s want of 
insurable interest, and upon that point the un- 
disputed facts are as follows: 

The insured was an attorney at law, and resided 
in Florida, where Mrs. Foster also had her resi- 
dence until she removed to Philadelphia not 
long ago. He came to live with her family when 
he was 18 years old, received his legal education 
in the office of her busband, and was considered a 
member of the family until the day of his death, 
although there was no relationship, and although 
he had not been living in the same household 
with Mrs. Foster for several years before he 
died. He paid nothing for his boarding during 
the 10 or 12 years of his actual residence in her 
house, and was in all respects on the footing of a 
near and affectionately regarded relative by blood. 
When he died he owed Mrs. Foster $250, which 
he had borrowed two or three years before. At 
the time the policy was taken out, he wrote a 
letter to Mrs. Foster, of which the following por- 
tion refers to the insurance: 

“Sanford, Florida, August 13, 1900. My dear 
Mrs. Foster: I have taken out an accident policy 
in the sum of $5,000.00 in the Preferred Accident 
Assurance Company of New York city, Capt. 
Manley of this place agent, who can give all par- 
ticulars. I have had the polivy made payable to 
you, so that in case of any accident resulting in 
death you can collect the money. I do this as 
my mother is getting old and it would be a bur- 
den for her to have it on her mind. I wish you 
would dispose of the money in case anything 
should happen as follows. Send my mother 
$2,000, take $2,000 for yourself, and the other 
thousand use to pay any debts, etc., that may 
come up. Whatever of the balance there might 
remain from the $1,000 you are a!soto keep. I 
think that makes the insurance matter plain.”’ 

Mrs. Foster had nothing to do with taking out 
the policy, and paid none of the premiums. 

Whether these facts would have supported a 
policy taken out and maintained by Mrs. Foster 
on the life of the insured may admit of question. 
I express no opinion upon this subject, nor upon 
another possible question, namely, whether the 
testimony should have been submitted to the 
jury to determine the good faith of the transac- 
tion, its freedom from the element of speculation. 
The defendant did not ask that the case should 
be passed upon by thejury. On the contrary, 
the good faith of the parties was not disputed, 
the sole defense being that the beneficiary had 
shown no insurable interest whatever, and 
that the court should so declare as matter of law. 
The defendant’s argument is that it makes no dif- 
ference what the form of the transaction may be— 
whether the policy be taken out by the insured 





himself or by the beneficiary; in either case the 
result is that the beneficiary has acquired an in- 
terest in the contract and in the life of the in- 
sured, and therefore that public policy denies to 
the plaintiff the right to recover, unless her in- 
terest is shown to be shown to be such as is recog- 
nized by the law as insurable. It is undoubt- 
edly true that during the discussion and develop- 
ment of the doctrine of insurable interest the 
courts have used language which supports this 
argument. For example, Gilbert v. Moose’s 
Admrs., 104 Pa. 74, 49 Am. Rep. 570. The 
Supreme Court of the United States has also used 
similar language in several cases of which Crotty 
v. Ins. Co., 144 U. 8. 621, 12 Sup. Ct. Rep. 749, 36 
L. Ed. 566, is an example. 

Upon the other hand, both these courts have 
distinctly declared otherwise in words that are 
quite as clear. Thus in Connecticut Ins. Co. v. 
Schaefer, 94 U. S. 457, 24 L. Ed. 251, it is said: 

“There is no doubt that a man may effect an 
insurance on his own life for the benefit of a 
relative orfriend. * * * The essential thing 
is that the policy shall be obtained in good faith, 
and not for the purpose of speculating upon the 
hazard of a lifein which the insured has no in- 
terest.’’ Soin Insurance Co. v. Robertshaw, 26 
Pa. 189; Scott v. Dickson, 108 Pa. 6,56 Am. Rep. 
192; Carpenter v. Ins. Co., 161 Pa. 15, 28 Atl. 
Rep. 944, 23 L. R. A. 571, 41 Am. St. Rep. 880, 
the point decided in Gilbert v. Moose’s Admrs., 
supra, is declared to be this: 

“Can one having no interest in the life of the 
insured, for the purpose of speculation only, ac- 
quire, by assignment or otherwise, such title to 
the policy as the law will enforee?”’ 

In none of these cases was the point decided 
that is now presented, and the dicta on the one 
side may be fairly held to balance the dicta on the 
other. But there is a line of decisions which deal 
with the precise question now before the court. 
That question is whether, in a suit ona policy 
that was taken out and maintained by the insured 
on his own life, but in favor of a third person as 
beneficiary, the company may set up the benefi- 
ciary’s want of insurable interest? Or, to state it 
in another form, the question is not to whom does 
the money properly belong—to the estate of the 
insured or to the beneficiary? but, should the 
company be allowed to raise that point? The 
courts of numerous states have upheld either the 
complete validity of such a policy, or, at all 
events, its validity against the company, who will 
not be permitted to set up the beneficiary’s want 
of insurable interest. In Campbell v. Ins. Co., 98 
Mass, 381, where the policy was in favor of a 
sister-in-law, the court said: 

“The policy in this case is upon the life of An- 
drew Campbell. It was made upon his applica- 
tion. It issued to him as ‘the assured.’ The pre- 
mium was paid by him, and he thereby became 
a member of the defendantcorporation. It is the 
interest of Andrew Campbell in his own life that 
supports the policy. The plaintiff did not, by 
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virtue of the clause declaring the policy to be for 
her benefit, become the assured. She is merely 
the person designated by agreement of the par- 
ties to receive the proceeds of the policy upon the 
death of the assured. The contract (so long as it 
remains executory), the interest by which it is 
supported, and the relation of membership, all 
continue the same as if no such clause were in- 
serted. It was not necessary, therefore, that the 
plaintiff should show that she had an interest in 
the life of Andrew Campbell, by which the policy 
could be supported as a policy to herself as the 
assured. The defendants raise no question as to 
her right to bring this action if the policy can be 
supported for her benefit.” 

In Provident Life Co. v. Baum, 29 Ind. 236, 
where the policy was in favor of a brother, the 
trial court ruled that it was wholly immaterial 
whether the beneficiary had any interest of a pe- 
cuniary nature in the life of the insured. A sim- 
ilar question was decided by the Supreme Court 
of Illinois, in Benefit Assn. v. Blue, 120 Ill. 121, 
11 N. E. Rep. 331, 60 Am. Rep. 558. Blue was 
the beneficiary, and the association pleaded, in 
answer to his suit upon the policy, that he was 
not a creditor of the insured, had no pecuniary 
interest in his life, and no well-founded expecta- 
tion of pecuniary advantage to be derived from 
his continuing to live. Upon demurrer, the plea 
was held to be insufficient, because the insured 
‘thad a clear right to procure a policy on his life, 
and, unless some principle of public policy is vio- 
lated, he could make it payable, in case of death, 
to any person whom he might desire.’’ In Hein- 
lein v. Ins. Co., 101 Mich. 254, 59 N. W. Rep. 615, 
25 L. R. A. 627, 45 Am. St. Rep. 409, the court 
refer with approval to section 112 of May on In- 
surance, in which the author states the law to be 
that, if the person whose life is insured pays the 
premiums, there can be no doubt as to the valid- 
ity of the policy, even if the beneficiary has no 
interest, since the insured’s own interest supports 
the policy. The Supreme Court of Vermont has 
taken the same view of the question in Fairchild 
v. Life Assn., 51 Vt. 624. The plaintiff had no 
insurable interest in the life of the decedent, but 
this was held to be unimportant. as the policy 
had been taken out and maintained by the in- 
sured, although made payable to the plaintiff. 
The court quoted with approval. from Provident 
Life Co. vy. Baum, supra, and added: ‘‘Nor ean the 
insurer set up as a defense to an action brought 
upon such a policy by or for the benefit of the 
beneficiary * * * a want of insurable interest 
in the plaintiff.." The New York Court of Ap- 
peals is of the same opinion: ‘‘If the contract is 
with the party whose life is insured, he may make 
the loss payable to his own representatives, or to 
his assignee or appointee.’’ Rawls v. Ins. Co., 27 
N. Y. 282, 84 Am. Dee. 280. And in Connecticut, 
where a policy was payable to the insured’s affi- 
anced wife, the court said: 

‘Surely [the deceased] had an insurable inter- 
est in his own life, and he obtained the insurance 





on it; and we know of no law to prevent him 
from making the policy payable, in case of his 
death, to the person to whom he was affianced.”’ 
Lemon v. Ins. Co., 38 Conn. 294. 

In Pennsylvania the dictum heretofore quoted 
from Scott v. Dickson has been twice repeated 
with approval (Hill v. United Ins. Assn., 154 Pa. 
29, 25 Atl. Rep. 771, 35 Am. St. Rep. 807; Masonic 
Assn. v. Jones, 154 Pa. 105, 26 Atl. Rep. 253); and 
in Overbeck v. Overbeck, 155 Pa. 5, 25 Atl. Rep. 
646, the point was finally decided. In Texas, 
where the doctrine of insurable interest is pecu- 
liar, it nevertheless agrees, in this respect, with 
the decisions just referred to. Cheeves v. Anders, 
$7 Tex. 287, 28 S. W. Rep. 274, 47 Am. St. Rep. 
107. In other states the same opinion is held, as 
will be seen by. referring to the cases collected in 
the notes to section 112 of May on Insurance (4th 
Ed.), and to 3 Am. & Eng. Ency. of Law, (2d 
Ed.) pp. 958, 959, and notes. The doctrine is an 
exception to the general rule that an insurable 
interest must exist in order to qualify one to be a 
beneficiary under a life policy, but, so far as I 
know, it is maintained in the state courts wher- 
ever the question has arisen. 

In the federal courts, also, the same view is 
taken. It was said by Judge (now Mr. Justice) 
Brown, in Langdon vy. Ins. Co. (C. C.), 14 Fed. 
Rep. 272: ‘But there is no case, to my know- 
ledge, which holds that a party may not insure 
his own life, and make the policy payable to any 
one he may select, though such person may 
have no legal interest in his life.’’ Accordingly 
he sustained a recovery on a policy made payable 
to a brother-in-law, with no insurable interest. 
This case was succeeded by Lamont v. Grand 
Lodge (C. C.), 31 Fed. Rep. 177, in which Judge 
Shiras, of the northern district of Iowa, takes a 
similar position. A decision to the same effect is 
Ingersoll v. Knights of Golden Rule (C. C.), 47 
Fed. Rep. 272, where insurance by the deceased on 
his own life for the benefit of a brother was said 
to be ‘‘clearly authorized.’’ So, also, in Robinson 
v. United States Acc. Ins. Society (C.C.), 68 Fed. 
Rep. 825, recovery was permitted: upon an acci- 
dent policy that was taken out for the benefit of a 
stranger, and several of the foregoing cases were 
referred to with approval. In the same volume, 
at page 873, 16 C. C. A. 51, is the report of 
Ins. Co. v. Barr, in which the Court of Appeals 
for the Eighth Circuit adopts the same view: 
‘The insurance was obtained by the deceased on 
his own life, obviously for his own benefit. He 
had the right to designate the person to whom 
the indemnity should be paid in case of an injury 
resulting in death, and, having done so, and the 
company having agreed to pay the indemnity to 
the person thus designated, it cannot now insist 
that such person shall prove an insurable interest 
in the life of the deceased as a condition precedent 
to recovery.’’ The precise question did not arise 
in Kentucky Ins. Co. v. Hamilton, 63 Fed. Rep. 93, 
11 C. C. A. 42, a case before the Court of Ap- 
peals for the Sixth Circuit; but the disposition 
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of the court can be readily detected, I think, from 
the discussion on pages 101 and 102. The most 
-recent case in the federal courts of which I have 
knowledge is Fidelity Assn. v. Jeffords, 107 Fed. 
Rep. 402, 46 C.C. A. 377, 53 L. R. A. 193, in 
which the Court of Appeals for the Fifth Circuit 
supported a policy taken out in favor of a brother 
and went so far as to say that in such a case “‘it 
is immaterial what arrangement is made between 
them for the payment of the premiums.” 

In the face of these citations, it is impossible, I 
think, to give much weight to such general ex- 
pressions to the contrary as may be found here 
and there among the earlier contributions to the 
discussion. ‘They are all] dicta, and whenever the 
question has come to be argued, considered and 
decided, the decision has been without exception, 
so far as I know, in favor of the beneficiary. 
Swick v. Ins. Co., Fed. Cas. No. 13,692, which 
is sometimes cited as an opposing decision, was a 
ease where the policy was assigned, and there- 
fore presents a different question, although the 
case does contain the dictum, that ‘:no life policy 
is valid if taken for the benefit of a person who 
has no insurable interest in the risk.*’ Moreover, 
if the question were of the first impression, I 
should incline to sustain the policy. In many in- 
stances a beneficiary does not know that the pol- 
ivy is in his favor, and where this is the fact no 
temptation from this source can arise to put an 
end to the life insured, nor does the beneficiary 
suffer any moral decadence because the passion of 
cupidity and of speculative gain has been aroused. 
But, obviously, the knowledge or ignorance of 
the beneficiary on this point could not be safely 
made the test of his interest; otherwise, it would 
be in the power of any person to destroy his inter- 
estat any moment merely by communicating the 
fact that the policy was drawn in his favor. But 
the principal reason, as it seems to me, for hold- 
ing such a policy to be unobjectionable, is the fact 
that the insured retains control of the contract. 
He pays the premiums year by year, or at the ap- 
pointed time, and it is therefore in his power to 
bring the contract to an end whenever he may 
desire. If he permits the policy to lapse, he de- 
feats at once the interest of the beneficiary, and 
and he may do this at pleasure. For these rea- 
sons, and also in reliance on the unbroken line of 
the decisions, lam of opinion that an insurable 
interest was not necessary to enable the plaintiff 
to recover upon the policy in suit. 

The defendant’s motion for judgment notwith- 
standing the verdict is therefore refused. 


Novre.— The Necessity of Insurable Interest in the 
Benejiciary Under a Policy of Life Insurance.—It is 
well settled that a person cannot purchase and hold for 
his own benefit,as a matter of mere speculation,a policy 
of insurance on the life of one in whose life he has no 
sort of insurable interest. Franklin Life Ins. Co. v- 
Hazzard, 41 Ind. 116, 13 Am. Rep. 313. But if there 
is an insurable interest in the life of the assured at 
the inception of the policy, it ueed not be shown to 
continue to the maturity thereof; indeed, his interest 








may terminate in the interval, but such termination 
will not deprive him of the right to receive and retain 
the insurance money. Appeal of Corson, 113 Pa. St. 
438, 6 Atl. Rep. 213. 

On the other hand, a man may insure his ovvn life, 
paying the premium himself, for the benefit of another, 
who has no insurable interest therein, and such con- 
tract is not void as a wagering contract. Scott vy. Dick- 
son, 108 Pa. St. 6,56 Am. Dee. 192. Thus where one 
effects an insurance upon his own life, and, in the 
policy designates another as the payee, the latter may 
maintain an action on the poliev; without showing an 
insurable interest. Robinson vy. Mutual Accident 
Assn., 68 Fed. Rep. 825; Association y. Blue, 120 II. 
121, 11 N. E. Rep. 331; Campbell v. Insurance Co., 98 
Mass. 381; Vivar v. Knights (Ind. Sup.),21 N. E. Rep. 
1094; Morrell vy. Insurance Co., 57 Am. Dee. 103; 
Glassey v. Insurance Co., 32 N. Y. Supp. 8385; Ameri- 
ean Employers’ Liability Insurance Co. v. Barr, 68 
Fed. Rep. 873; Provident Insurance Co. v. Baum, 29 
Ind. 236; Langdon vy. Insurance Co., 14 Fed. Rep. 272; 
Pacitie Mut. Life Insurance Co. v. Williams, 79 Tex. 
633, 15 S. W. Rep. 478; Fairchild v. Life Assn., 51 Vt. 
613. Thus, a policy of insurance taken out by a man 
upon his life, for the benefit of his sister, who has no 
insurable interest in his life beyond that of relation- 
ship, is not void, and it is immaterial what is the ar- 
rangement between them for the payment of the 
premiums. Aetna Life Insurance Co. y. France, 94U. 
8.561. So also it is no defense to an action on a policy 
of life insurance, brought by the administrator of the 
deceased, that the policy was issued and delivered to, 
and all the premiums paid by, a beneficiary who bad 
no insurable interest in the life of the deceased. Bren- 
nan ¥y. Insurance Co., 148 Pa. St. 199. So also, where 
a man obtains a policy of insurance on his own life, 
which is issued to him as the “assured,” but which is 
declared to be for the bencfit of a third party, such 
party can maintain an action on the policy without 
showing any insurable interest in himself. Campbell 
v. Insurance Co., 98 Mass. 381. 


But no one ean procure valid insurance on a life un 
less he has an interest in that life, and a policy taken 
out nominally in the name of the assured, and for his 
benefit, but in reality as a cover for the benefit, and in 
the interest of one having no insurable interest, is 


-void. Brockway vy. Insurance Co., 9 Fed. Rep. 249. 


The Pennsylvania Supreme Court has apparently 
been on both sides of this question. In Insurance Co. 
v. Robertshaw, 26 Pa. 189, Mr. Justice Sharswood 
said: 

“For myself, I can see no good reason why a man 
having an insurable interest may not insure it, and 
present the policy asa gift to a friend; and, if such 
an agreement to give be made at the very time of the 
contract, Why may not the policy be made at once in 
the name of the donee, the whole transaction being 
bona fide, no fraud on the company intended?” 

In Gilbert v. Moose’s Adm/’rs, 104 Pa. St. 84, 49 Am. 
Rep. 570, the court declared: 

“Asa beneficiary merely, having no interest in the 
life, it seems to us very clear that he (referring toa 
stranger in blood, in whose favor the policy was is- 
sued) could lawfully have no interest in the policy; 
for if we admit the contrary, if we admit that one 
may insure his life for the benefit of another, who is 
neither a relative nora creditor, our whole doctrine 
concerning wagering policies goes by the board. The 
very foundation of that doctrine is that no one shall 
have a beneficial interest of any kind in a life policy 
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who is not presumed to be interested in the preserva- 
tion of the life insured.” 

Justice Shiras, in the case of Lamont v. Grand 
Lodge, 31 Fed. Rep. 177, has given expression to what 
may be considered the clearest statement of the rule 
of law on this interesting question. In the course of, 
his opinion, the learned judge says: 

**A person has an insurable interest in his own life 
and a policy issued tLereon is his property, and by 
will or any other proper mode he can designate the 
person to whom, at his death, the proceeds of the 
policy shall be paid; and the right of a person to thus 
provide for the future of another cannot be questioned: 
Publie policy requires that a person having no insur- 
able interest in the life of another shall not be permit- 
ted to speculate on such life, and thereby become in- 
terested in its early termination; but publie policy 
does not forbid a person from in good faith making 
provision for the future of another in whom he may 
be interested, even though the latter may not have an 
insurable interest in his life. If this were not so, then 
a person would be debarred from giving a legacy or 
bequest by. will to one who had not an insurable in- 
terest in his life, because thereby the legatee would 
become interested in his early death. To prevent the 
evils resulting from allowing persons having no in- 
terest in prolonging the life of another to speculate on 
such life, the rule is adopted that one having no in- 
surable interest in the life of another shall not be per- 
mitted to contract, either directly or indirectly, for 
the payment of asum upon the death of the other; 
but it has never been held that public policy forbids 
a person from insuring his own life, and by will or 
otherwise controlling the disposition of the proceeds 
of the policy. In such case the beneficiary has no 
part in the contract of insurance, and has no control 
over it.” 








JETSAM AND FLOTSAM. 


SYSTEM IN A LAW OFFICE. 


Mercantile, manufacturing and financial institutions 
have of late years adopted new and up-to-date labor 
saving devices in connection with the office part of 
their business. In many legal offices are stillthe old- 
fashioned pigeonholes and files; pleadings, affidavits, 
notices of motion, ete., are placed in paper bags with- 
out regard to date or order and thrown into a pigeon- 
hole. 

A lawyer having occasion to refer to a paper in a 
pending proceeding spends a long time opening and 
glancing over almost every paper in the matter, the 
last paper generally being the one he seeks for. I say 
nothing about the language and temper sometimes 
developed during this operation. 

The inconvenience of this method caused the writer 
to try if he could not adapt some of the labor and 
time-saving devices used in mereantile offices to the 
needs of lawyers; the results have been entirely sat- 
isfactory and this account of the collection branch is 
written in the hope that it may save some members of 
the profession time and trouble. 

I may say that I have also adopted the vertical plan 
of tiling papers in litigation work with a great saving 
of time and trouble in finding papers. 

Upon receipt of a claim, three cards, white, red and 
blue, are made out on atypewriter. ‘These cards are 
numbered and also show the names and addresses of 
the creditor or claimant, and of the defendant or 





debtor, with the nature and amount of the claim. I 
have cards with the form ready to fill out. A dating 
stamp is used to give the date of all entries on the 
cards. 

In a folder, bearing the same number as the claim, 
is filed all papers connected with the claim. 

If there is more than one debtor a white card is 
made out for each debtor. These white cards are 
filed in an alphabetical card index under the first 
letter of the surname of the debtor and remain as a 
permanent index of debtors. A card index contains 
the months of the year and the days of the month; the 
red card is placed in the date of the card index when 
it has to be attended to. That time arriving the red 
eard is found calling attention to the claim; the mat- 
ter is attended to, a note made on the card and the 
card filed ahead at the next date for attention. This 
red card is the record between the lawyer and the 
debtor; if the claim grows into a suit the red ecard is 
filed, with the other papers and particulars, in the 
folder containing the suit papers. 

Upon the claim being settled the card is filed away 
with the claim papers. 

The blue card is filed under the first letter of the 
surname ofthe claimant or creditor and is kept as the 
record between the lawyers and the claimant. Upon 
the claim being settled with the client this blue card 
is also filed in the folder. 

Carbon copies are made of all letters written about 
the claim and filed with the claim. If form letters are 
used that fact is noted on the card. A letter is re- 
ceived respecting a claim; the white card index at 
once shows the number of the claim and where the 
letter is to be filed. 

Many lawyers are not trained bookkeepers and 
spend a great deal of time in trying to keep track of 
their accounts. I find two monetary books are all 
that are necessary for the financial transactions of a 
legal office, one a cash journal, the other a ledger. 
The latter may be the oijd-fashioned book form, or 
loose-leaf form, or card form, as may be considered 
advisable. The two latter are, however, a great sav- 
ing of time and trouble in keeping ledger accounts. 
These forms are well known and need not be de- 
scribed. The ledger is used to keep the individual 
accounts of clients separate and distinct. The cash 
journal is a book having the entries across the two 
pages of the book. The left hand page has three col- 
umns, one for date, another for details of the ‘‘trans- 
action,” the third ‘‘on whose account.”? On the right 
hand side are ten columns, the two outside ones being 
for ledger folio, showing where the ertries are posted 
to. The next two toward the center, “ledger ac- 
counts,” the next two “‘oftice,” the two next ‘clients’ 
eash,”’ and the two center ‘‘oftice cash.””? In the two 
“ledger account” columns appear all entries that are 
to be pested into the ledger. In the left ‘office’ col- 
umn appear all entries of expenses, such as rents, 
abatements, bad debts and losses. In the right ‘‘of- 
fice”? columns appear all profits, such as interest, 
commissions earned, accounts rendered, etc. In the 
left ‘clients’ cash” appears all cash received on clients’ 
account; in the right ‘‘clients’ cash,” all cash paid out 
for clients. The two “‘oflice cash” show the receipts 
and disbursements on the lawyer’s own account. 
The balance of the “‘ledger accounts”? must agree with 
the total balances of the accounts found in the ledger. 
The difference between the two ‘“‘oftice’ columns 
shows the profit and loss. If this gets low it is a re- 
minder to the lawyer to go over his books and make 
out and render more bills. The difference of the cash 
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columns shows the cash in hand on client’s account 

and on personal account, respectively. 

In the above described book the cash in the bank is 
counted as cashin hand. Ifitis desired to keep an 
account with the bank, that can be done by opening 
an account in the ledger with the bank.—Commercial 
Lawyer. 

REPORT OF THE COMMITTEE OF THE HAWAIIAN RESEARCH 
CLUB ON THE TORRENS SYSTEM OF LAND REGISTRATION, 
The Land Title Registration Acts of the United 

States, following other countries, adopt a system of 

registering a land title, in place of the mere evidence 

of title, such as deeds, probate proceedings, wills, ete. 

It abolishes the necessity of histories of title or ab- 

stracts, and substitutes a system of insured certificates 

of title, as certain and prompt as the ordinary certifi- 
cates of stock in a corporation. 

The objections to the present system may be sum- 
marized as: expense, delay, insecurity. 

Expense, because of the constantly increasing chain 
of conveyances, and opinion of counsel on the title. 

Delay, because of the necessary abstracts, of fur- 
nishing evidence to supply the breaks in the record of 
the title, and of negotiations to correct defects, on each 
transfer of title. 

Insecurity, because of mistakes in the abstracts, and 
because a court of law may give an opinion contrary 
to the opinion of counsel (for counsel do make mis- 
takes of law; often no counsel can foretell what a jury 
would find on the facts), if before him for opinion on 
facts, as well as law. Delay is further occasioned by 
these defects, and real estate is proverbially a ‘slow’ 
asset. 

Experience in Massachusetts indicates that the Tor- 
rens system will cerrect these defects. 

1. It will make land a “‘quick” asset. 

2. Initial registration will be equal to a single trans- 
fer under the present system. In subsequent con- 
veyances the transfer will cost much less. In ordin- 
ary cases the cost will be from two to three dollars. 

3. Promptness. When once registered the transfer 
or mortgage, including the examination of the title, 
can be completed within an hour. 

4, The records are simplified and shortened. No 
eonveyances are recorded. A deed is only a binding 
contract to sell and to deliver the certificate of title to 
the buyer, and an authority to the buyer to transfer 
the title on the registrar’s books. 

In general, the principles of the Torrens Land Sys- 
tem in the United States are: 

1. An examination of title by a court of competent 
jurisdiction, with actual or constructive notice to all 
claimants, and unknown owners. 

2. A registration of the map and the title found 
upon such examination. 

3. Issuance by an administrative oflicer of a certi- 
ficate of such title, with its incumbrances thereon 
noted. 

4. The recalling of such certificate and the re-regis- 
tration of title with every subsequent transfer. 

5. The barring of any claims or interests in the land 
not noted on the original certificate and the copy 
thereof issued. 

6. Indemnity against loss by mistake or fraud on the 
part of the purchaser by a government insurance fund. 

In Canada, a further valuable provision is made in 
the law, for, in Ontario, there is a procedure for reg- 
istering the fact that the claimant is in adverse posses- 
sion without record title, claiming to own the prem- 
ises. 








The preliminary certificate merely proves the fact 
of adverse possession from the date of the certificate, 
wich would ripen into a registerable title, after the 
lapse of a sufficient period of years. In this territory 
now, it would require ten years before the certificate 
could only be used to secure a registered title. This 
does not prevent title being proved by previous pos- 
session in addition thereto, as is done to-day. It is 
an admirable method of preserving evidence. We 
believe that this is a very valuable addition to the law 
if it be introduced here. 

Therefore, we recommend that a statute register- 
ingland titles be passed for this territory, that the 
statute of Massachusetts be made a modelin adapting 
the system to the needs of this territory, with the ad- 
dition of the possessory title certificate, as found in the 
Province of Ontario. 

We believe that the present machinery of register- 
ing conveyances, acting with the clerks of the circuit 
courts, as deputy registrars, and using their vaults 
for keeping certificates of title, after its adjudication 
in Honolulu, could be used in working this new sys- 
tem with small cost to the territory. 

We further recommend that this system be adopted 
at present, mainly as voluntary for a period of at 
least five years, preferably ten, but that it be made in 
partcompulsory from the enforcement of the act. 

We suggest that the registering of land titles be 
made compulsory upon all corporations organized 
after the act goes into force, as a condition of their 
ownership. That all executors, or administrators 
with the will annexed, holding office when the act 
goes into force be compelled to register their titles be- 
fore they are discharged on pain of having all prop- 
erty distributed to the heirs at law. 

We further urge that all administrators be author- 
ized to have the title to the real estate registered in 
the names of the heirs, and that they be compelled to 
do so upon an order of the probate court having jur- 
isdiction. 

We believe that these provisions will gradually bring 
the lands of the territory under the act, without pro- 
ducing a great inrush of business at any one time. It 
will test the act and prove its efficiency in the territory, 
and thus encourage voluntary registrations. Thus the 
difficulty of the timidity of owners, found at first in the 
Massachusetts act, will be avoided. 

We have not deemed it necessary, nor properly 
within the powers of this committee, to prepare the 
text of a bill, but rather to recommend that the Massa- 
chusetts acts be followed with necessary adaptations 
as the statute which has withstood the test of attacks 
in all the courts. 

We would recommend that this club pass a resolu- 
tion favoring the act, and memorialize the governor to 
recommend the passage of such an act to the legisla- 
ture. 

Respectfully submitted, 
(Signed) P. L. WEAVER, Chairman, 
(Signed) F. J. LOwREy, 
(Signed) CnHas. H. MERRIAM, 
(Signed) WALTER E. WALL, 
(Signed) Gro. B. MCCLELLAN. 
Honolulu, Hawaiian Islands. 
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BOOK REVIEWS. 
REEVES ON REAL PROPERTY. 

The profession is about to be the recipient of a 
standard work on the subject of real proporty, which, 
according to the statement, has already taken four- 
teen years of preparation. This secret is given away 
in the preface to a part of the work, which is pub- 
lished in advance of the completion of the original 
undertaking, and which is entitled “‘A Treatise on 
Special Subjects of the Law of Real Property,” by 
Alfred G. Reeves, A. M., LL.B., professor of law in 
the New York Law School. This volume contains an 
outline of all real property law, and more elaborate 
treatment of the subjects of fixtures, incorporeal 
hereditaments, tenures and alodial holdings, uses, 
trusts and powers, qualified estates, mortgages, 
future estates and interests, perpetuities and accu- 
mulations. 

The author in his preface explains the purpose of 
this advanced publication. ‘This volume is pub- 
lished at the present time both to accommodate the 
law schoo] students and the practitioners generally, 
several years before the entire contemplated work 
can be done, any assistance that this discussion of 
the most technical and difficult portions of real prop- 
erty law may be able to supply. The writer hopes 
so to add to it, within the next three or four years, as 
to finish a treatise, in two volumes, on all the topics 
ordinarily comprised within the law of real property. 

The outline of real property law in the fourth chap- 
ter, and the accompanying table, give a bird’s eye 
view of the entire system in its symmetry, within 
pages that can be mastered in a couple of hours. 
The plan there set forth is strictly followed through- 
out the work. Leading up to that chapter is a some- 
what detailed discussion of what things are to be in- 
cluded within its subject-matter—real property—and 
a resulting chapter that aims to bring the law of fix- 
tures down to date. 

In “Book I.,” dealing with Ithe kinds of real prop- 
erty—special attention has been given to the law of 
rent, and to that of easements and servitudes. In ad- 
dition to the general explanation of the latter, the 
special features and incidents of the most important 
forms of them, such as rights of lateral and subjacent 
support, party-wall and other wall privileges, water 
rights, both natural and artificial, rights of way and 
rights to light, air and prospect, are given separate 
and particular attention. 

In “Book II.,” the feudal system is treated, not 
merely asa part of English history, but chiefly asa 
means of explaining many of the familiar principles 
that are operating in the land-law of the present time. 
And care is especially taken to show how the spirit of 
alodial holdings lived through the reign of tenure and 
expanded on this side of the Atlantic. 

‘*Book III.,”’ dealing with three out of five general 
classes of estates—the three explained being estates, 
qualified, equitable and future—especially in its latter 
portions, is the one which called for the greatest effort 
for perspicuity of statement and explanation. This 
has been sought im the reasons back of the results. 
It is thus that the student must learn them. It is 
thus that he can learn them with pleasure. The strug- 
gle for what men wanted, and the common law courts 
opposed, explains the rise and growth of uses, trusts 
and the various forms of executory estates and inter- 
ests. And, when the few principles around which 
the legal battles were waged are once thoroughly un- 
derstood, the rest becomes comparatively easy. By 





getting at those fundamental elements and holding 
them in the light, this book has sought to make those 
subjects clear. And the same method has been fol- 
lowed in dealing with perpetuities and accumulations. 
By that method, men have been enabled to learn those 
things easily in the class room. And it is hoped that 
they may be able to do the same from the printed 
page. 

Printed in one volume of 913 pages and published 
by Little, Brown & Co., Boston, Mass. 


MCQUILLIN ON MUNICIPAL ORDINANCES. 

No subject in the law is of greater importance than 
that relating to municipal corporations. These cor- 
porations are multiplying in a most remarkable de- 
gree. Modern methods and inventions have made it 
possible for afew men to do the work of the farm 
and the masses of the people are flocking to the towns 
already established or organizing new ones. Sucha 
multiplication of these political o: ganizations mus 
necessarily occasion increased litigation in which such 
organizations shall become parties; and their rapid 
growth makes necessary the grant of greater powers 
of government tosuch municipalities to control and as- 
similate the heterogeneous elements of their popula- 
tion, and greater powers of general improvement to 
meet the demands made upon them for proper and 
necessary safeguards and conveniences to promote the 
health, good morals and general welfare of a commun- 
ity in which the various members are so peculiarly 
and closely inter-dependent on each other’s actions and 
conduct. Increased powers, however, whether in the 
direction of government or of public improvements, 
will necessitate of course more frequent encroach- 
ments on the personal and property rights of the citi- 
zen who, following the course of nature, will be ex- 
pected to resent such encroachments and thusinvolve 
the municipality in constant litigation. Moreover 
as most of the powers of a municipal government 
cannot be set in motion except by the passage of or- 
dinances, there is a very evident need for a legal work 
treating exhaustively of the extent and limitation of 
the powers of the municipal assembly in this direc- 
tion. Such a treatise has now been offered to the 
profession by the appearance of a treatise entitled 
“The Law of Municipal Ordinances,” by Eugene Mc- 
Quillin, of the St. Louis bar. 

It is a pleasure to the legal reviewer to be introduced 
to a work that is more than a mere digest; one, in- 
deed, that evidences some refreshing originality of 
statement, arrangement or historical research. In 
all these respects the new work by Mr. McQuillin on 
the subject of Municipal Ordinances stands out quite 
prominently. ; 

In the first chapter the author deals with the gen- 
eral nature and requisites of valid municipal ordi- 
nances. In this chapter the author shows the differ- 
ence between ordinances and resolutions, and be- 
tween ordinances and regulations, orders, rules of 
procedure, etc. He classifies ordinances as general, 
special, penal or non-penal, and states the requisite 
characteristics to which they must conform, i. e.: 
First, they must conform to charter; second, they 
must be consistent with the constitution and laws of 
the state; third, they must harmonize with public 
policy and common law of the state; fourth, they 
must be enacted in good faith; fifth, they must bo 
definite and certain. The author then takes up the 
general effect of a new ordinance and to what exten} 
it operates on the persons and property within its 
purview. 
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Chapter II. discusses the power to enact ordinances 
and particularly the nature of municipal corpora- 
tions, and the source, construction and exercise of 
general corporate powers. In introducing the sub- 
ject of implied powers the author very strikingly, 
clearly and succinetly states the proper rule on this 
subject: ‘The right of a corporation to make by- 
laws for the regulation of its affairs appears to be as 
old as the Twelve Tables of the Roman Civil Law. It 
has always been the law that municipal as well as 
private corporations possess the incidental or implied 
power to enact such by-laws in harmony with charter 
provisions and the general rules of law as will better 
enable them to carry out the purposes of their crea- 
tion.” This chapter closes with a very able treatment 
of that most important question—the delegation of 
legislative authoritaty. 

The third chapter of this important and interest- 
ing volume occupies the attention of the reader 
with the consideration of the proper rules of 
procedure necessary to-be observed in the en- 
actment of ordinances. This chapter _ relates, 
for instance, to the number and character of vor- 
porate meetings, the observance of parliamentary 
and other rules peculiar to bodies of this kind, the 
questions of quorum and majority, and finally, the 
determination of what are sufficient and proper rec- 
ords, and the power and method of amending them. 


When we come to the fifth chapter we observe that 
the learned author has concentrated his marvelous 
grasp of the subject of municipal ordinances on that 
rather perplexing question as to the express or implied 
power to enforce ordinances by penalties. In the 
sixth chapter he treats of the reasonableness of ordi- 
nances of which a very important subdivision is that 
relating to ordinances in restraint of trade such as 
those granting monopolies or exclusive privileges. 
The seventh chapter treats of the important but 
rather technical subject of the amendment and repeal 
of ordinances. 

When we come to the eighth chapter we are ushered 
into a discussion of what is undoubtedly the most 
often litigated and important question connected with 
the subject of this volume—the constitutionality of 
ordinances. This chapter is divided into three parts: 
First, unconstitutional ordinances in general; second, 
ordinances impairing the obligation of contracts; 
third, ordinances interfering with or attempting to 
regulate foreign or interstate commerce. Strange as 
it may seem, the latter subdivision of all others seems 
to be the most frequent subject of titigation, and, 
therefore, demands the largest share in the discussion 
of this particular chapter. 

The remaining chapters in this volume are as fol- 
lows: Chapter 9, consideration of validity of ordi- 
dinances; chapter 10, actions to enforce police ordi- 
nances; chapter 11, pleading ordinances in civil 
proceedings; chapter 12, evidence of ordinances; 
chapter 13, ordinances relating to taxation and license 
tax; chapter 14, ordinances relating to municipal 
police poweis; chapter 15, municipal control of of- 
fenses against the states; chapter 16, public improve- 
ment ordinances; chapter 17, franchise ordinances. 

Altogether, this work occupies an unique and con- 
spicuous place in the literature of the Jaw and is an 
important contribution to juridical science. No one 
is better qualified to speak authoritatively on the sub- 
ject of municipal ordinances than the author of this 
work, and for that reason we are strong in the belief 
that the work which has just been offered to the pro- 





fession and which is the result of ten years of the 
author’s almost constant study and research, wil] be- 
come invaluable to courts and lawyers whenever oc- 
casion arises for the settlement and judicial determi- 
nation of questions relating to the general subject 
of municipal ordinances. 

Printed in one volume of 1,031 pages and published 
by Callaghan & Company, Chicago, III. 


HUMOR OF THE LAW. 





If a man were to giveanother an orange he would 
merely say: “I give you this orange;”’ but when the 
transaction is entrusted to the hands ofa lawyer to 
put in writing he adopts thisform: “I hereby give, 
grant and convey to you all and singular my estate 
and interest, right, title, claim and advantage of and 
in the said orange, together with all its rind, skin, 
juice, pulp and pips, and all right and advantage 
therein, with full power to bite, cut, suck, or other- 
wise eat the same orange, or give away the same, 
with or without its rind, skin, juice, pulp and pips, 
anything hereinbefore or hereinafter, or in any other 
deed or deeds, instrument or instruments, of what 
nature or kind soever tothe contrary in any wise not- 
withstanding.” 


The London Chronicle for January 11, 1871, narrates 
the following: ‘An attorney in Dublin, having dined 
by an invitation with his client several days pending a 
suit, charged 6s. 8d. for each attendance, which was 
allowed by the master on taxing costs. In return for 
this the client returned the master attorney with a bill 
for his eating and drinking which the attorney refus- 
ing to pay, the client brought his action and recovered 
the amount of his charge. But he did not exult long 
in his victory, for in a few days the attorney lodged an 
information against him before the commissioners of 
excise for retailing wine without a license; and not 
being able to controvert the fact, to avoid an increase 
of costs he submitted, by the advice of counsel, to pay 
the penalty, a great part of which went to the attor- 
ney as informer.” . 


Philander C. Knox, attorney-general of the United 
States, is an enthusiastic angler. Recently he tooka 
trip to a mountainous region of Pennsylvania to fish 
for trout. One of his guides was an old mountaineer 
named Jacob Krebbe, and well known to the attorney- 
general. Krebbe is quite an adroit conversationalist, 
and is not unknown to the fishermen in his section as 
a humorist. 

One hot afternoon, Jacob Krebbe and Mr. Knox 
chanced by a big pool below a fall where the trout 
were rising freely and snapping at a greenish-blue fly 
that was much in evidence on the surface of the water. 
Mr. Knox had nothing in his fly-book that resembled 
the insect in question, and, after a series of ineffectual 
casts, gave up ini disgust. The trout were all after the 
greenish-blue fly. 

“Seems as if that green and blue fly had a sort of 
trust on that pool of trout,” said the patient guide. 

Mr. Knox nodded. 

“Well” resumed Krebbe, “if you can’t bust a trust 
I don’t know who can. Let’s be gettin’.” 
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The rich miser was safely buried and his sorrowing: 
family assembled to hear his last will and testanient 
read. As each was made acquainted with his good 
fortune he would burst into tears and lament over the 
fact that the deceased was not living to enjoy it him- 
self. Atlast thelawyerread: ‘To my oldestson Tom 
I give a rope to hang himself.” Not to be outdone by 
the others in filial piety Tom exclaimed through his 
tears: ‘*Would that God had spared my poor father 
to enjoy it himself.” 


The following incident is stated by the Globe to have 
occurred in the course of the hearing of a case before 
Mr. Justice Darling. ‘‘You compel me,” said a K. C, 
severely to a witness, *‘to test your credibility. This 
is not the first time we have met?” The witness was 
unable to recall a former meeting with the learned 
gentleman. ‘‘Surely it must have occurred to you dur- 
ing this trial that we are not unknown to one another?” 
persisted the K. C. ‘‘Do you want the jury to believe, 
Mr. - ,’ inquired Mr. Justice Darling, ‘that the 
witness is discredited because he knows you?” 
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1. ADULTERY—Presumption of Guilt.—An instruction 
that if defendants, within three years previous to the 
indictment for adultery, occupied the same sleeping 
room, that circumstance alone raised a presumption of 
guilt, held erroneous.—United States v. Griego, N. Mex., 
75 Pac. Rep. 30. 

2, ADVERSE POSSESSION—Mistake as to Division Fence, 
—Where one holds a disputed strip of land provision- 





ally, or. if holding, he disclaims ownership, except to the 
true line, Wherever that may be, his possession is not ad- 
verse.—Logsdon vy. Dingg, Ind., 69 N. E. Rep. 409. 


3. ADVERSE POSSESSION—W hat Constitutes.—The em- 
ployment of an agent and the agent’s acts held not to 
constitute possession under Limitation Law, § 7.—White 
v. Harris, I1].,69 N. E. Rep. 519. 


‘4. ACKNOWLEDGMENT—A flidavit Taken by Interested 
Party.—The mortgage of a homestead, acknowledged by 
the grantor’s wife before a notary public who is a stock- 
holder and officer in the corporation mortgagee, is in- 
valid, and subject to be so treated ona direct attack.— 
Jenkins v. Jonas Schwab Co., Ala., 35 So. Rep. 649. 


5. ACCORD AND SATISFACTION—Collection of Proceeds 
of Check.—The collection by plaintiff of a check sent by 
defendant, on which he had written, ‘‘In full of all de- 
mands to date,’ held an accord and satisfaction of a 
disputed claim.—Goss v. Risher, 85 N. Y. Supp. 1045. 


6. ACCORD AND SATISFACTION — What Constitutes.— 
Where a claim is unliquidated, and the creditor is ten- 
dered an amount less than his claim in satisfaction of it, 
his acceptance is an accord and satisfaction.—Hillestad 
v. Lee, Minn., 97 N. W. Rep. 1055. 

7. ANIMALS—Herding and Grazing.—Driving sheep from 
one range to another is not herding them, nor is the oc- 
casional eating of grass, when they stop for needed rest, 
grazing, within Rev. St. 1887, § 1210.—Phipps v. Grover, 
Idaho, 75 Pac. Rep. 64. 

8. ANIMALS—Horse Kicking Passerby. — Owner of a 
horse, which, while being led in a street, inflicted an in- 
jury by kicking a passerby, held not liable.—Kddy v. 
Union R. Co., R. 1., 56 Atl. Rep. 677. 


9. APPEAL AND ERROR—Appeal From an Order Taken 
After One Year.—Unless good cause is shown, an appeal 
from an order denying a new trial. taken more than one 
year after judgment, will be dismissed.—McCrea v. Mc- 
Grew, Idaho, 75 Pac. Rep. 67. 

10. APPEAL AND ERROR—Bill of Exceptions.— Unless 
the bill of exceptions bring up the evidence on which the 
findings are based, the appellate court will assume that 
it was sufficient to justify the decree.—Jewell v. Shaw, 
Colo., 75 Pac. Rep. 28. 

11. APPEAL AND ERROR—Composition Agreements.—A 
creditor, having made a composition agreement with his 
debtor, held not entitled to object, in an action on the 
original debt, to a verdict for the amount due under the 
composition.—Talcott v. Janasson, 85 N. Y. Supp. 83%. 

12. APPEAL AND ERROR—Directed Verdict.—Where each 
party has requested directed verdict, inferences and 
facts must be deemed, on appeal, to have been found in 
favor of party for whom verdict was directed.—Davis v. 
True, 85 N. Y. Supp. 843. 

12. APPEAL AND ERROR—Joint Assignment of Error.— 
It is immaterial whether appellants arejointly interested 
in a joint assignment of error going to absence of neces- 
sary parties.—Mote v. Morton, Fla., 35 So. Rep. 656. 


14. APPEAL AND ERROR — Notification to Appellee.— 
Where an appeal after term is taken, notice to appellee 
is indispensable to the effectiveness of the appeal.— 
Ashley v. Henderson, Ind., 69 N. E. Rep. 469. 


15. APPEAL AND ERROR — Power of Legislature to 
Grant Appeal.—It is within the power of the legislature 
to give to an appeal to the superior ceurt by any party 
to a judgment the effect of vacating that judgment as to 
every other party, as well as himself, and. transferring 
the cause for a trial de novo.—Matz vy. Arick, Conn., 56 
‘Atl. Rep. 530. 

16. APPEAL AND ERROR—Refusal of Record.—Where a 
district clerk himself pays a sheriff his costs for serving 
citation of appeal, he has no right to refuse delivery of 
transeript of appeal to appellant until he has been re- 
‘imbursed.—State v. Wells, La., 35 So. Rep. 641.: 

' 17. APPEAL AND ERROR—Saving Exceptions,—The re- 
cital of an exception in the record proper, immediately 
following the ruling of the court on a motion, is not 














376 CENTRAL LAW JOURNAL. 


No. 19 








equivalent to a preservation by a bill of exceptions.— 
Cartin vy. Freeman, Colo., 75 Pac. Rep. 26. 

18. ARMY AND Navy— Enlistment of Minor. — Under 
Rev. St. §§ 1419, 1420 [U. 8. Comp. St. 1901, pp. 1007, 1008), 
an enlistment by a minor in the naval service of the 
United States without the consent of his father, then 
living, held net void, but only voidable, at the inst 


signment, held entitled to sue for conversion of bank - 
rupt’s property.—Brunnemer v. Cook & Bernheimer Co., 
85 N. Y. Supp. 954. 

32. BANKS AND BANKING—Meaning of “Notify” Among 


Oarriers.—Evidence of special meaning among carriers 
of the word “notify” in a bill of lading held admissible. 





of the minor’s father.—U nited States v. Reaves, U. 8. C. 
©. of App., Fifth Circuit, 126 Fed. Rep. 127. 

19. ASSIGNMENTS—Sale of Cattle. — Contract for the 
sale of cattle held not assignable by vendor. — Houssels 
vy. Jacobs, Mo., 77 8. W. Rep. 857. 

20. ATTACHMENT — Attorney’s Fees. — A elaimant of 
property attached as the property of another held not 
entitled to recover attorney’s fees against the attaching 
creditors after successfully resisting the attachment.— 
Bogard v. Tyler’s Adm’r, Ky., 78 S. W. Rep. 138. 

21. ATTACHMENT — Order of Publication. — Where at- 
tachment papers show that defendants are nonresi- 
dents, and no order of publication had been taken out 
on the return day, plaintiff is entitled to a reasonable 
time to perfect his suit by order of publication.—Mc- 
Clung v. Sieg, W. Va., 46 8. E. Rep. 210. 


22. ATTORNEY AND CLIENT — Contract with Client.— 
While in contracts between counsel and client the ut- 
most fairness is required, and where reasonable doubt 
exists it should be resolved against the contention of 
counsel; an allegation of wrongdoing on the part of one 
now deceased, which in all probability could neither be 
proved nor disproved under the law, must be received 
with disfavor.—Whiting v. Davidge, Dist. of Col. App., 
32 Wash. Law Rep. 114. 

23. ATTORNEY AND CLIENT—Right to Costs. — As be- 
tween an attorney and his client, the coats belong to 
the client, and the attorney has a mere lien thereon.— 
Mclivaine v. Steinson, 85 N. Y. Supp. 889. 

24. ATTORNEY AND CLIENT—Right to Enter Order Per- 
petually Barring Right of Client.—The general author- 
ity of an attorney does not include power to voluntarily 
enter an order that perpetually bars the right of his 
client.—Forest Coal Co. v. Doolittle, W. Va., 46 S. E. 
Rep. 238. 

25. BANKRUPTC£—Determination of Issues. — A ref- 
eree’s finding on an issue of fact as to the nature of the 
bankrupt’s business will not be reversed on appeal, 
unless flagrantly against the weight of the evidence.— 
Couts v. Townsend, U.S. D.C., W. D. Ky., 126 Fed. Rep. 
249. 

26. BANKRUPTCY — Jurisdiction of Referee. — There 
must be aftirmative proof the judge was absent to give 
the referee jurisdiction to make the adjudication.— 
Page v. Roberts, Johnson & Rand Shoe Co., Mo., 78S. 
W. Rep. 52. 

27. BANKRUPTCY—Refusal to Confirm Sale. — Under 
Bankr. Act court held to have discretion to set aside 
sale of bankrupt’s estate, notwithstanding sectien 70b.— 
In re Shea, U. 8. C. C. of App., First Circuit, 126 Fed. 
Rep. 153. 

28. BANKRUPTCY—Setting Aside Sale.—Failure to find, 
on settiny aside sale of bankrupt’s goods, that they 
were worth more than appraised value, held imma- 
terial.—Jn re Shea, U. 8. C. C. of App., First Circuit, 126 
Fed. Rep. 153. 

29. BANKRUPTCY—Specific Performance.—A purchaser 
from a trustee in bankruptcy of bankrupt’s assets held 
to have the same right to specific performance that 
bankrupt had.—Harriwan vy. Tyndale, Mass., 69 N. E. 
Rep. 353. 

30. BANKRUPTCY—Trading Corporation.—The finding 
of the referee that the corporation in question was “ex- 
tensively engaged” in trading falls short of the statu- 
tory word “principally,” asd would not justify am ad- 
judication of bankruptcy.—Philpot v. O’Brion, U. 8. C. 
C. of App , First Circuit, 126 Fed. Rep. 167. 


31. BANKRUPTCY—Trustee’s Right to Sue for Conver- 
sion.—Trustee in bankruptcy, claiming by express as- 





St v. Zachary, lowa, 97 N. W. Rep. 1048. 

83. BANKS AND BANKING—Negligence in Not Reading 
Draft.—One employing bankers to draw a draft and for- 
ward for collection held not negligent in not reading it 
before signing it.—Stoner v. Zachary, lowa, 97 N. W. 
Rep. 1098. 

34. BANKS AND BANKING—Right to Levy Assessment on 
Stock.—Directors of national bank cannot, without au- 
thority of stockholders, levy assessment ordered by 
comptroller to restore its capital stock, so that it may 
continue business.—Commercial Nat. Bank v. Wein- 
hard, U. 8. 8. C., 24 Sup. Ct. Rep. 253. 

35. BUILDING AND LOAN ASSOCIATIONS—Rights of Bor- 
rowing Members.—The borrowing member of «@ building 
association, after payment of its debts,is entitled to a 
pro rata dividend with the non-borrowing member upon 
his stock.—Monier v. Clarke, N. Mex., 75 Pac. Rep. 35. 

36. BURGLARY — Intoxication as an Element; of the 
Crime.—Intoxication has nothing to do with the degree 
of the crime of burglary, but is only relevant in consid- 
ering the question of the intent with which the entry 
was made.—People v. Dowell, Cal., 75 Pac. Rep. 45. 

87. CARRIERS—Injury While Passing From Platform 
Into Car.—It is not negligence for a street car to start 
while a passenger is passing from the platform into the 
car.—Sharp v. New Orleans City R. Ce., La., 35 So. Rep. 
614. 

38. CAKRIERS—Lien for Duties.—Right of terminal car- 
rier to lien for duties paid on bonded goods at port of 
entry held not defeated because initial carrier wrong- 
fully changed their bonded destination to the owner’s 
damage.— Wabash R. Co vy. Pearce, U. 8S. 8. C., 24 Sup. 
Ct. Rep. 231. 

39. CARRIERS — Loss of Baggage. — Limited liability 
clause as to baggage held not to apply, where it is lost 
by negligence of carrier.—Tewes vy. North German Lloyd 
8. 8. Co., 85 N. Y. Supp. 994. 

40. CARRIERS—Riding on Car Step.—A passenger elect- 
ing to ride on the step of a crowded street car held to 
have assumed the risk of injuries sustained by his being 
thrown from the car by its mere ordinary oscillation.— 
Moskowitz v. Brooklyn Heights R. Cu.,85 N. Y. Supp 
960. 


41. CHATTEL MORTGAGES—Change of Possession.— 
Change of possession of mortgaged chattels from mort- 
gagor to mortgagees held insufticient to satisfy the stat- 
ute of frauds.—Ankele v. Elder, Colo., 75 Pac. Rep. 29. 


42. CHATTEL MORTGAGES - Notice to Third Parties.— 
Notice of the mortgage of & crop to be planted in 1599 is 
not notice of a crop to be planted in 1900.—Thurlough y. 
Dresser, Me., 56 Atl. Rep. 654. 

43. CONSTITUTIONAL LAW—Equal Protection.—Venial 
of equal protection of the laws held made by a ruling of 
a state court on motion to quash an indictment because 
of exclusion of negroes from grand jury lists.—Rogers 
v. State of Alabama, U. S. 8. C., 24 Sup. Ct. Rep. 257. 


44 CONSTITUTIONAL Law—KExclusion of Negro From 
Grand Jury.—A decision on a federal question regard- 
ing the constitutional guaranty of equal protection of 
the laws held involved in ruling of state courton a mo- 
tion to quash indictment because of exclusion of negroes 
from the grand jury lists.—Rogers v. State of Alabama, 
U. 8. 8. C., 24 Sup. Ct. Rep. 257. 

45. CONSTITUTIONAL Law—Kegu lating Hours of Work. 
—Laws 1897, p. 485, ch. 415, art. 8, § 110, regulating the 
hours of labor in bakeries, is not a violation of Const. 
art. 1, § 1, providing that no member of the state shall be 
deprived of any of the rights or privileges secured to 
any citizen thereof, unless by the law of the land.—Peo- 
ple v. Lochner, N. Y.,69 N. KE. Rep. 373. 
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46. CONSTITUTIONAL LAW — Special Charters — The 
special charters granted to cities, in existence when the 
presemt constitution took effect, were not repealed by 
the provisions of the constitution prohibiting special 
charters.—Ulbrecht v. City of Keokuk, Iowa,97 N. W. 
Rep. 1082. 

47. CoNTRACTS—Laches.—Delay of 41-2 years before 
questioning title acquired by mortgagee by virtue of de- 
livery of mortgaged property held fatal to right to re- 
scind contract under which the delivery was made.— 
Ward v. Sherman, U. S. 8. C., 24 Sup. Ct. Rep. 227. 

48. CONTRACTS—Validity as Affected by Seal.—If a con- 
tract, to which one having parol authority only aflixes 
a Seal, would be good as a simple contract, its validity is 
not affected by the seal —Hartnett v. Baker, Del., 56 Atl. 
Rep. 672. 

49. CORPORATIONS—Amendment of Street Car Fran- 
chise.—Franchise granted to street railroad company 
held not a private contract, so that provisions thereof 
relating to paving of streets could be changed by the 
city.—Binninger v. City of New York, N. Y.,69 N. E. Rep. 
390. 

50. COUNTIES—Legislative Attempt to Regulate Build- 
ing of County Court House.—The power of the general 
assembly to legislate in reference to the location of 
county seats does not include animplied power to pro- 
vide for and regulate the building of a county court 
house.—Bouard of Com’rs of Newton County v. State, Ind., 
69 N. E. Rep. 442. 


51. CRIMINAL EVIDENCE—Confession.—A confession is 
admissible, where made without promise tothe accused, 
or hope of reward, or threats.—State v. Michel, La., 35 
So. Rep. 629. 

52. CRIMINAL EVIDENCE—Testimony of Accomplice — 
It is not an absolute rule of law in this state that, when- 
ever an accomplice testifies, the court mast instruct that 
it is not safe to convict on his testimony alone.—State v, 
Carey, Conn., 56 Atl. Rep. 632. 


53, CONSTITUTIONAL LAW—Reasonable Doubt as to Ju- 
risdiction of Court.— Defendant, in a prosecution for as- 
sault to commit murder, held entitled to an acquittal, 
where there is a reasonable doubt as to the jurisdiction 
of the court.—Wright v. State, Tex., 77 S. W. Rep. 809. 


54. ORIMINAL LAW—Supervisory Powers of Supreme 
Court.—Under its supervisory powers, the supreme court 
will not review the question of the guiltor imnocence of 
the accused.—State v. Thompson, La., 35 So. Rep. 582. 


55. CRIMINAL TRIAL—Discussion by Jury of Defendant’s 
Failure to Testify.—The court, if referring in its charge 
to defendant’s failure to testify, should tell the jury not 
to consider or discuss it.—Fine v. State, Tex.,77 8. W, 
Rep. 806. 

56. CRIMINAL TRIAL—Escape of Accused Pending Ap- 
peal.—A motion to dismiss a criminal appeal, for escape, 
should be denied, where accused is still within the 
sheriff's custody.—Stewart v. State, Tex.,77 8S. W. Rep. 
791. 

57. CRIMINAL TRIAL—Exploding Firecrackers. — City 
ordinance, prohibiting the explosion of firecrackers with- 
out the written consent of the mayor, held not void asa 
delegation of legislative power tothe mayor.—City of 
Centralia v. Smith, Mo., 778. W. Rep. 488. 


58. CRIMINAL TRIAL—Forged Deed.—In a prosecution 
for forging a deed, statements, not part ofthe res geste 
made by the grantor’s heir, since deceased, that the grau- 
tor made the deed, are properly excldded as hearsay.— 
State v. Pyscher, Mo., 77S. W. Rep. 836. 


59. CRIMINAL TRIAL — Instructions Given in Murder 
Oase.—In a prosecution for murder, an instruction held 
erroneous, because authorizing a conviction, though de- 
fendant did not fire the fatal shot, and the person who 
actually did the killing might have been justified.—Har- 
per v. State, Miss., 35 So. Rep. 572. 

60. CRIMINAL TRIAL—Jury Recalled to Ascertain Prob- 
ability of Verdict.—TBhe calling in of the jury after they 





have retired, and asking them as tothe possibility of their 
arriving at a verdict, are not such instructions as are re- 
quired to be in writing.—United States v. Densmore, N. 
Mex., 75 Pac. Rep. 31. 

61. CRIMINAL TRIAL—Plea of Former Conviction.—It is 
improper to allow a plea of former conviction to be filed 
during trial.—Howard v. State, Miss., 85 So. Rep. 643. 

62. CRIMINAL TRIAL—Undue Haste.—Where accused 
were indicted for a capital offense on September 7th, and 
were compelled to plead on the same day and to goto 
trial on the 12th,there was no such undue haste as re- 
quires the setting aside of a convicti~ ).—State v. Michel, 
La., 35 So. Rep. 629. 

63. DAMAGES—Mental Anguish as an Element.—Mental 
anguish, distinguished from bodily pain, held a prope. 
element of damages in action for injuries.—Kennedy v 
St. Louis Transit Co., Mo., 78S. W. Rep. 77. 

64. DEDICATION—Extent.—Held, that dedication of a 
strip of land lying along a navigable stream included its 
use as a street, as well as a landing place for boats.—Mc- 
Alpine v. Chicago Great Western Ry. Co., Kan., 75 Pac. 
Rep. 73. 

65. DEDICATION— Site for Tollhouse.—In the absence 
of any showing to the contrary, a dedication of a piece of 
land to a turnpike company as a site fora tollhouse will 
be presumed a dedication of an easement only.—Halley 
v. Scott County Fiscal Court, Ky., 788. W. Rep 149. 


66. DEEDS—Community Property. — Where the only 
parties to an act of sale of real property are the vendor 
and the vendee, the property passes to the vendee.— 
Westmore vy. Harz, La., 35 So. Rep. 578. 


67. DEEDS—Description of Premises.—The description 
of the premises in a deed must be sufficiently definite to 
enable the land to be identified.—Hoodless v. Jernigan, 
Fla., 35 So. Rep. 656. 

68. DEEDS—Error of Notary —Where the notary errs as 
to the vendor’s name, and writes it **Willie Jones,” in- 
stead of “Willie Johnson,” and the error is carried into 
the index in the conveyance records, it does not affect 
the title of the vendee —Agurs v. Belcher & Cresswell, 
La., 35 So. Rep. 607. 

69. DEPOSITIONS—Detention of Witness.—The finding 
of the coroner’s inquest that accused was guilty of murder 
was asufticient basis as an accusation for the judge of 
the district court to order the testimony of witnesses 
confined in jail taken under Acts 1896, p. 179, No. 124.— 
State v. Jackson, La., 35 So. Rep. 593. 

70. DoWER—Foreclosure ef Equitable Mortgage. — A 
widow held bound by a decree establishing and fore- 
closing an equitable mortgage for unpaid purchase 
money against land of her husband, though she was not 
a party thereto.—Lohmeyer v. Durbin, III., 69 N. E. Rep. 
528. 

71. EJECTMENT — Abutting Owner’s Action Against 
Railroads Operating Switch.—Abutting owners on vil- 
lage street held entitled to maintain ejectment against 
railroad company, operating switch on their half of the 
street.—Stevens v. Skaneateles R. Co., 85 N. Y. Supp. 
1005. 

72. EMINENT DOMaIN—Condemnation Proceedings.— 
Right to exercise power of eminent domain is determin- 
able in condemnation proceedings, and injunction will 
uot lie to restrain a bu‘lding on land being condemned. 
—Boyd v Logansport, &. & N. Traction Co., Ind., 69 N. 
E. Rep. 398. 

73. EMINENT DOMAIN — Speculative Damages. — In an 
action to condemn and assess the value of land, fanciful 
of speculative damages ‘cannot be allowed. — Spohr v. 
City of City of Chicago, III.,69 N. E. Rep. 515. 


74. ESTOPPEL—Signing as Witness.— A person may 
be estopped by signing as a witness an act in which 
third persons contract with each other with reference 
to rights in which he hasan interest.—Brian v. Bonvil- 
lain, La., 35 So. Rep. 632. 

15. EVIDENCE— Fire Set by Locomotive.—A locvometive 
engineer of long experience may testify as to whether a 
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locomotive equipped with a first-class spark arrester 
would throw sparks sufficient to ignite property on the 
right of way.—Kansas City, Ft.8. & M. R. Co. v. B.F. 
B§jaker & Co., Kan., 75 Pac. Rep. 71. 

76. EVIDENCE—Killing Cattle.—In action against rail- 
road company for killing of cattle, held error to permit 
a witness to testify that he considered the gate in the 
right of way fence insufticient.—Collins v. Chicago, M. 
& St. P. Ry. Co., lowa, 97 N. W. Rep. 1108. 

77. EvIDENCE—Parol Evideuce.—Paiol evidence held 
properly admitted, in an action against H on a contract 
signed by G as principal and H as witness, to show H to 
be the principal.—Curan vy. Holland, Cal., 75 Pac. Rep. 46. 


78. EXCEPTIONS, BILL OF—Waiver of Errors.—Ordin- 
arg bills of exceptions must be made up distinct from 
each other, and a reference by the court from one to the 
other is not permissible to aid defects in either.—Hood- 
less vy. Jernigan, Fla., 45 So. Rep. 656. 

79. EXECUTION — Postponement of Lien by Act of 
Counse!.—Lien of judgment creditors on personal prop- 
erty of judgment debtor, created by delivery of writ of 
execution to officer, held postponed, by act of counsel 
for judgment creditors, to lien of subsequent chattel 
mortgage.—Ankele v. Elder, Colo., 75 Pac. Rep. 29. 

80. EXECUTURS AND ADMINISTRATORS—Accounting.— 
Assent of beneficiaries under a will to account of exe- 
cutors held not to have relieved them from liability for 
certain unwarranted investments.—Brigham v. Morgan, 
Mass., 69 N. E. Rep. 418. 

81. EXECUTORS AND ADMINISTRATORS — Insolvent Es- 
tate —An administrator of an insolvent estate held not 
authorized to stipulate that a claim should be a pre- 
ferred one, except as the estate had received money for 
the property to which claimant was entitled. — Harri- 
man v. Tyndale, Mass., 69 N. E. Rep. 353. 

82. EXECUTORS AND ADMINISTRATORS—Powers of Life 
Tenant.—A life tenant under a will, who is also the ex- 
ecutrix, may discharge a pecuniary obligation to mature 
after her death toa remainderman.—ZJn re Pope’s Estate, 
Minn., 97 N. W. Rep. 1046, 

83. FIRE INSURANCE—Denial of Liability us Affecting 
Proof of Loss.—Denial by insurance company of all 
liability under its policy dispenses with the necessity of 
furnishing proofs, which the company under the policy 
was entitled to demand befere it could be sued.—Royil 
Ins. Co. v. Martin, U.S 8. C., 24 Sup. Ct. Rep. 247. 

84. FORGERY—Sufticiency of Information. — An infor- 
mation for uttering a forged instrument, which alleges 
that defendant passed it to M, is sufficient, without 
showing how it was pussed.—Selby v. State, Ind.,69 N. 
E. Rep. 463. 

85. Gas—Contract to Furnish City. — An artificial gas 
company, contracting with a city to furnish gas after 
contract has expired, is not entitled to an injunetion 
againsta natural gas company, furnishing gas to the 
city and its inhabitants.—Circlerille Light & Power Co. 
vy. Buckeye Gas Co., Ohio, 69 N. E. Rep. 436. 


86. GRAND JURY—Qualifications of Jurors. — Though 
the law requires that grand jurors be electors of the 
county, a person need not have voted or his name be 
found on the poll books to be eligible.—State v. Harris, 
Iowa, 97 N. W. Rep. 1093. 

87. GUARANTY—Contractor’s Bond. — One who joined 
with a building contractor in signing bond to the owner, 
conditioned that the contractor would perform the con- 
tract, Was nota surety, but a guarantor. — Closson vy. 
Billman, Ind., 69 N. E. Rep. 449. 

88. GUARANTY—Failure to Limit as to Time or Amount, 
—Where a continuing guaranty was not limited as to 
time or amount,it would be construed as limited to 
such time and amount as was reasonable under the cir- 
cumstances of the case.—Mamerow v. National Lead 
Co., Ill., 69 N. E. Rep. 504. 


89. HOMESTEAD—Mistake in Description.—Under Civ. 
Code, § 1263, a declaration of homestead that by mistake 
does not describe the land on which the party resides is 





no protection to it as a homestead.—Harris v. Duarte. 
Cal., 75 Pac. Rep. 58. 

90. HUSBAND AND WIFE—Carrier’s Breach of Contract 
for Continuous Transportation.—Where a husband con- 
tracted for a continuous transportation for himself and 
wife, but the carrier broke the contract, the husband 
held entitled to recover an additional amount paid for 
additional transportation for his wife.—Miller v. Balti- 
more & O. R Co., 85 N. Y. Supp. 883. 

91. HUSBAND AND WIFE—Community Interest in Min- 
ing Claim.—A locator of a mining claim has no such in- 
terest in the same, after conveyance and abandonment 
thereof, thatthe community interest of the wife attaches. 
—McAllister v. Hutchinson, N. Mex., 75 Pac. Rep. 41. 

92. HUSBAND AND WIFE—Wife’s Right to Sell Para- 
phernalia.—A married woman, with the consent of her 
husband, may sell her paraphernal property and make 
use of the proceeds as she thinks proper.—Caldwell v. 
Trezevant, La., 35 So. Rep. 619. 

93, INDICTMENT AND INFORMATION—Larceny.—In an 
indictment for larceny, it is not necessary to allege the 
corporate capacity of the cerporation alleged to be the 
owner of the property.—Territory v. Garcia, N. Mex., 75 
Pac. Rep. 34. 

94. INSANE PERSONS—Suit in Interest of Interdict —A 
suit in the interest of an interdict cannot be prosecuted 
against the consent of the curator.—Byrnes v. Byrnes’ 
Minors, La., 35 So. Rep. 617. 

95. JUDGES—Authority to Try Criminal Case.—A person 
charged with crime cannot be tried by another than one 
constitutionally elected and qualified, even by his con- 
sent.—Low vy. State, Tenn., 788. W. Rep. 110. 

96. JUDGMENT—Error of Law.—Proceeding to review 
judgment for error of law is to be tried on the record 
alone, and cannot be sustained, unless the error would 
demand reversal of judgment on appeal.—Williams vy. 
Manley, Ind., 69 N. E. Rep. 469. 

97. JUDGMENT—Report of Executor.— The record of a 
judgment of a county court approving the report of an 
executor is not admissible against a stranger to the pro- 
ceeding.—Lang v. Metzger, I11., 69 N. E. Rep. 494. 

98. JUDGMENT—Res Judicata.—Circuit courts sustain- 
ing demurrer to plea of res judicata, on ground of lack of 
jurisdiction, held error —Kelly & Lysle Milling Co. v. 
Adams, Ark., 78 S. W. Rep. 49. 

99. JUDICIAL SALES—Caveat Kmptor — The rule of 
caveal emptor applies to judicial sales —Flanary v. Kane, 
Va., 468. E. Rep. 312. 

100. JukRy—Challenge for Cause.—A challenge to a 
juror fur cause cannot be reviewed on appeal, where de- 
fendant waived one of his peremptory challenges.—State 
v. Tyler, lowa, 97 N. W. Rep. 983. 

101. JURY—Disqualification of Juror.—A juror is not 
disqualified because he is the brother of the wife of de- 
fendant’s brother, who actively assisted in the defenst of 
the action.—Smith v. Smith, Ga., 46 8S. E. Rep. 106. 

102. JURY—Right to Excuse Juror From Serving.—A 
juror drawn for the term may be excused from serving 
without affording ground to set aside a verdict of con- 
viction.—State v. Michel, La., 35 So. Rep. 629. 

103. JUSTICES OF THE PEACE—Execution.—Objection 
that an- execution issued by a justice recited that the 
judgment was recovered in ‘Justice B’s court,” of 8 
township, held technical.—Brush v. Smith, Cal.,75 Pac. 
Rep. 55. 

104. LANDLORD AND TBNANT—Notice of Renewal of 
Lease.—W bere léssees had an option of a renewal, on 
condition that they give written notice of intent. to re- 
new, such condition was in their favor, and they might 
waive it.— Wood v. Edison Electric Illuminating Co., 
Mass., 69 N. E. Rep. 364. 

105. LARCENY—Sufficiency of Indictment.—It is not 
necessary, in an indictment for larceny, to use the 
words “felonious intent,” where there are other words 
conveying the same meaning.—Territory v. Garcia, N 
Mex., 75 Pac. Rep. 34. 
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106. LIBEL AND SLANDER—Privileged Communic .on. 
—Where the wife of a half-brother of a lady who is ¢h- 
gaged to be married communicated to the latter’s sister 
a charge against the lady’s fiancee, held the communi- 
cation was privileged. — MeBride v. Ledoux. La., 35 So 
Rep. 615. : 
107. LIBEL AND SLANDER—What Words Actionable.— 
Slanderous words may be actionable, even though they 
do not consist of an unequivocal assertion concerning 
another.—Covington v. Roberson, La., 35 So. Rep. 586. 


108. LIMITATION OF ACTION—Acknowledgment of Debt. 
—After prescription has accrued on a note, a written ac- 
knowledgment of the debt does not carry with it a legal 
liability to pay, in the absence of a written promise to 
that effect.—Weil v. Jacob’s Estate, La., 35 So. Rep. 599. 


109. LIVERY STABLE KEEPER — Theft From Wagon 
Wrongfully Denied Admission Into Stable. — Livery 
stable keeper, who, through breach of contract pre- 
vented plaintiff’s loaded truck from being received into 
the stable, held not liable for loss by theft of goods from 
he truck while left unguarded.—Peyser vy. Lund, 85 N. 
Y. Supp. 881. 

110. MANDAMUS—Failure of Abstract to Show Service. 
—Where the abstract failed to show service ofa notice 
of appeal on the clerk of tae district court, the supreme 
court acquired no jurisdiction. — Stephens v. Querry, 
Iowa, 97 N. W. Rep. 1115. 


111. MASTER AND SERVANT— Assumed Risk of Beam 
Without Adequate Assistance.—A servant, knowing the 
weight of a wooden beam and the number of men re- 
quired to handle it, held to assume the risks arising 
from inadequate assistance.—San Antonio Traction Co. 
v. De Rodriguez, Tex., 77S. W. Rep. 420. 


112. MASTER AND SERVANT—Assumed Risk of Locomo- 
tive Engineer.—A locomotive engineer does not assume 
the risk of cars which, having escaped from a siding, are 
unattended on the main track, where they are liable to 
be run into by a regular train. — Jones v. Kansas City, 
Ft. S. & M. R. Co., Mo., 77S. W. Rep. 890. 

113. MASTER AND SERVANT — Burning of Railway 
Bridge.—Injury to employee from burning of railway 
bridge held insufficient in itself to warrant finding of 
negligence.—Texas Mexican Ry. Co. v. Mendez, Tex., 78 
S. W. Rep. 25. ‘i 

114. MASTER AND SERVANT — Manner of Performing 
Work.—A servant, performing his work under the sanc- 
tion of his employer, is not at fault, if the manner re- 
sorted to is similar to that of other workmen. — Broad- 
foot v. Shreveport Cotton Oil Co., La., 35 So. Rep. 643. 


115. MASTER AND SERVANT—Unusual Method—Stop- 
ping of Train.—Risk from stopping train in unusual and 
unnecessary manner held not assumed by brakeman.— 
Benedict v. Chicago Great Western Ry. Co., Mo., 78 8S. W. 
Rep. 60. 

116. MASTER AND SERVANT—Who are not Fellow Serv- 
ants.—The foreman of a switching crew and the person 
handling the gates at a street crossing are not, as a mat- 
ter of law, fellow servants. — Chicago & A. R. Co. v. 
Wise, Ill.,69 N. E. Rep. 500. 

117. MECHANICS’ LIEN—Contractor’s Bond. — A bond 
executed by a contractor and builder, with surety, to 
save the owner harmless against all claims, mechanics’ 
liens, etc., was a joint and several bond, under Rey. St. 
1899, § 889.—Manny v. National Surety Co., Mo., 78S. W. 
Rep. 69. 

118. MECHANICS’ LIEN — Liability of Surety. — The 
surety on a contractor’s bond held liable for the amount 
ofa mechanic’s lien paid by the owner, with interest 
until payment, costs, and interest on the amount of 
lien and cash from the date of payment. — Manny v. 
National Surety Co., Mo., 78S. W. Rep. 69. 


119. MECHANICS’ LIEN—Separate and Distinct Groups 
of Houses.—Two separate and distinct buildings, or two 
separate and distinct groups of buildings, may not be 
treated as one and the same building for the purpose of 








the notice required by the statute to be given of me- 


chanics’ liens where there are other rights to be af- 
fected thereby than those of the principal contractor.— 
Alfred Richards Brick Company v. Trott, Dist. of Col. 
App., 32 Wash. Law Rep. 179. 

120. MINES AND MINERALS—Sufiiciency of Description. 
-Description in location certificate held a sufficient 
compliance with the statute, requiring the description 
to refer to some natural object or permanent monu- 
ment. —Carlin v. Freeman, Colo., 75 Pac. Rep. 26. 

121. MORTGAGES—Future Acquired Property.—A mort- 
gage of future acquired property is inferior to junior 
liens, incumbrances, and equities under which the 
property comes to the mortgagor. — Farmers’ Loan & 
Trust Co. v. Denver L. & G. R. Co..U. 8. C. C. of App., 
Eighth Circuit, 126 Fed. Rep. 46. 

122. MORTGAGES—Heirs Necessary Parties to Bill of 
Foreclosure.—Heirs or devisees of one who died after 
the Revised Statutes went into effect are necessary 
parties to a bill to foreclose a mortgage on real estate 
executed by him.—Mote v. Morton Fla, 35 So. Rep. 656. 


123. MORTGAGES—Improvements Made During Action 
to Redeem.—A purchaser at a foreclosure sale, who 
makes improvements after an action to redeem, is not 
entitled to credit for the improvements.—Benson v. 
Bunting, Cal.,75 Pac. Rep. 59. 

124. MORTGAGES—Publication Under Deed of Trust.— 
Where a deed of trust provides for notice of sale by ad- 
vertisement 30 days prior thereto in some newspaper, 
publication in a newspaper once a week during 30 days 
is sufticient.—Atkinson v. Washington & Jefferson Col- 
lege, Va.,46S. E. Rep. 253. 

125. MORTGAGES—Kents and Profits.—Holder of mort- 
gaged property held entitled to rents and profits while 
in possession after court’s refusal to appoint receiver.— 
Georgetown Water Co. v. Fidelity Trust & Safety Vault 
Co., Ky., 78 8. W. Rep. 113. 

126. MUNICIPAL CORPORATIONS — Amended Charter.— 
Department for inspection of buildings, created by or- 
dinance, held not to survive as bureau of inspection 
under amended charter. — Cutshaw v. City of Denver, 
Colo., 75 Pac. Rep. 22. 

127. MUNICIPAL CORPORATIONS—Arrest Without War- 
rant.—A city charter and ordinances, authorizing police- 
men to arrest without warrant when an ordinance is 
violated in their view, is valid.—Vann v. State, Tex., 77 
S. W. Rep. 813. 

128. MUNICIPAL CORPORATIONS—Bonds Invalid When 
Issued in Excess of Authorized Amount.—Where bonds 
issued by municipalities are in excess of that authorized 
by statute, they are void only to the extent of the exces- 
sive issue.—Schmitz v. Zeh, Minn., 97 N. W. Rep. 1049. 

129, MUNICIPAL CORPORATIONS—Defective Petition In- 
validates Assessment for Improvements.—Failure of a 
majority of the property owners affected by a proposed 
city improvement to sign the petition for such improve- 
ment held a defect in the proceedings fatal to the validity 
of the assessment.—Hawkins v. Horton, Minn., 97 N. W. 
Rep. 1053. 

130. MUNICIPAL CORPORATIONS—Flooding from Sewer. 
Flooding of land from a well-built sewer, caused by an 
extraordinary rain, held an act of God, for which city is 
not liable.—Gulath v. City of St. Louis, Mo., 778. W. Rep. 
829. 

131. MUNICIPAL CORPORATIONS—Opening of Street.— 
The fact that a proposed street crosses railroad tracks is 
not of itself sufficient to enable the railroad company to 
defeat the opening of the street and appropriation of its 
land therefor.—Pittsburg, C., C, & St. L. Ry. Co. v. Town 
of Wolcott, Ind., 69 N. E. Rep. 451. 


132. MUNICIPAL CORPORATIONS—Validity of Street As- 
sessment.—A street assessment against too much land is 
void.—Benson v. Bunting, Cal., 75 Pac. Rep. 59. 

133. NEGLIGENCE—Not Imputable to Person Riding 
with Driver.—Negligence of driver of vehicle held not 
imputable to fellow servant, injured in collision with 
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street car.—Waters v. Metropolitan St. Ry. Co.,85 N. Y 
Supp. 1120. 

134, NEGLIGENCE—Pleading.—Where a complaint shows 
that plaintiff was guilty of contributory negligence, not- 
withstanding that defendant was guilty of negligence, it 
is insufficient as against a demurrer.—City of Lafayette 
v. Fitch, Ind., 69 N. E. Rep. 414. 

135. NEW TRIAL—Jurors’ Discussion of Facts Heard out 
of Court.—That the jary, while considering their verdict. 
discussed facts which they had heard outside of court 
did not show misconduct, in the absence of a showing 
that the verdict was influenced by such discussion.— 
Moutgomery v. Hanson, Iowa, 97 N. W. Kep. 1081. 

136. NEW TRIAL—Newly Discovered Evidence —To en- 
title a party to a new trial for newly discovered evi- 
dence, it is insufficient to aver or seek to show diligence 
by general allegations; but the facts constituting the 
diligence must be set forth particularly.—Bertram v. 
State, Ind., 69 N. E. Rep. 479. 

137. RAILROADS—Contributory Negligence. — One sui 
juris, injured by being struck by car while standing near 
track of railroad, held not relieved from effect of con- 
tributory negligence.—Oliver v. lowa Cent. Ry. Co., lowa, 

N. W. Rep. 1072. 

138. RAILROADS—Fire Set by Locomotive.—That a rail- 
oad company was by contract exempt from liability for 
he burning of property on its rightof way, and which 

first caught fire, will not relieve it from liability for the 
burning of other property.—Kansas City, Ft. 8. & M. R. 
Co. yv. B. F. Blaker & Co., Kan., 75 Pac. Rep. 71. 

149, RAILROADS—Safety o General Public.—A railroad 
corporation assumes as a primary obligation that it shal! 
operate the road so as to properly secure the safety of 
the general public.—Muntz v. Algers & G. Ry. Co., La., a5 
So. Rep. 624 

140 RAILROADS—Traveler’s Right to Assume that Or- 
dinance will be Obeyed.—Traveler on city street held 
entitled to assume that railroad will comply with ordin- 
ance forbidding backing of trains without warning.— 
Pittsburg, C.,C. & St. L. Ry. Co. v. MeNeil, Ind., 69 N. E. 
Rep. 471. 


141. REPORTS—Contracts for Publicatiqn.—Statement, 
in a proposal to publish reports and to do state work, that 
the work would be done in the state and by union labor, 
held not a part of the proposal, so as to constitutea vari- 
ance from the offer of the state in its advertisement.— 
Gillette v. Peabody, Colo., 75 Pac. Rep. 18. 

142. ROBBERY—Value of Property Taken Immaterial.— 
Under Pen. Code, § 211, defining robbery, the value of the 
property taken is immaterial, and an allegation as to 
value in the information may be disregarded.—People v, 
Stevens, Cal., 75 Pac. Rep. 62. 

143.-SALES—Stallion Warranted Foal-Getter.— Where 
stallion was warranted sound and also a foal-getter, 
condition that monthly reports be made of his service to 
seller did not apply to warranty of soundness, and ac- 
tion for its breach could be maintained without such re- 
ports.—Montgomery v. Hanson, Iowa, 97 N. W. Rep. 1081, 

144. SIGNATURES—Error of Notary.—Where a man, un- 
able to write, makes his mark, the true signature is his 
act in making the mark, and an error by the notary does 
not vitiate the signature.—Agurs v. Belcher & Cresswell, 
La., 35 So. Rep. 607. 

145. STATUTES—County Courthouse.—The building of a 
county courthouse is “county business,’ within the 
meaning of Const. art. 4, § 22, declaring that the general 
assembly shall not pass local or special laws regulating 
county business.—Board of Comrs. of Newton County v. 
State, Ind., 69 N. E. Rep. 442. 

146. STATUTES—Presumed Validity.—All acts of the leg- 
islature are presumed valid unless clearly shown to be 
unconstitutional.—Jn re Boyce, Nev., 75 Pac. Rep. 7. 

147, STREET RAILROADS— Negligence of Lessee. — A 
street railroad is liable for injuries to persons caused by 
the negligent operation of the cars upon the road> 
whether operated by itself or by its lessee.—Muntz v. 
Algiers & G. Ry. Co., La., 35 So. Rep. 624. 








148. STREET RAILROADS—Stop, Look and Listen.—The 
fatlure to stop before attempting to cross tracks of street 
railroad held notcontributory negligence as matter of 
law.—Union Traction Co. v. Vandercook, Ind., 69 N. E. 
Rep. 486. 

149. STREET RAILROADS — Private Nuisance.— Unau- 
thorized operation of street cars in front of abutting 
premises held a private nuisance, warranting an injunc- 
tion by the property owner.—Henning v. Hudson Valley 
Ry. Co., 85 N. Y. Supp. 1111. 

150. STREET RAILROADS—Street Paving.—Contract of 
city to repave street and keep it in repair for five years, 
with contractor, held to relieve railroad company from 
repairof streets and liability for defects therein during 
such time.—Binnifiger v. City of New York, N. Y., 69 N. 
E. Rep. 390. 

151. TAXATION—Taxes Erroneously Paid to State by 
County.—Counties can recover from state moneys de- 
rived from taxes on railroads in towns bonded for their 
construction and paid by counties as part of their state 
tax.—Ulster County v. State, N. Y., 69 N. E. Rep. 370. 

152. TELEGRAPHS AND TELEPHONES—Failure to De- 
liver Messages When not in Writing.—Code 1592, § 4326, 
subjecting telephone companies to penalty for failure to 
deliver message, held not to apply to messages not in 
writing.—Cumberland Telephone & Telegraph Co. v. 
Sanders, Miss., 35 So. Rep. 653. 

153. TENDER—Waiver of Objecticn.—Contention that 
money offered was not a legal tender could not be sus- 
tained, where it was money of United States, and only 
objection made was to amount.— Edmunds Electric 
Const. Co. v. Mariotte, Ind., 69 N. E. Rep. 396. 


154. TOWNS—Rejected Claim.—Where town auditors 
reject claim, they must comply with town law as to the 
same.—People v. Board of Auditors of Town of Horicon, 
85 N. Y. Supp. 1093. 

155. TRIAL—Answers of Jurors.—Where the answers of 
the jury to interrogatories are antagonistic or incon 
sistent, they neutralize each other,and will be disre- 
garded.—Union Traction Co. v. Vandercook, Ind., 69 N. 
K. Rep. 486. 

156. TRIAL—Objection to Evidence.—Where a docu- 
ment offered in its entirety is objected to on the ground 
thata portion of it is inadmissible, the objection should 
be overruled.—Hoodless v. Jernigan, Fla., 35 So. Rep. 
656. 

157. TRuSTS—Property Taken in Name of Another.— 
Fact that payment of portion of purchase money for 
property taken in the name of another is deferred held 
not to prevent the creation ofa resulting trust.—Skahen 
v. Irving, Ill., 69 N. E. Rep. 510. 


158. TRUSTs—Sufliciency of Evidence to Create.—Parol 
evidence to create an express trust in land on a deed 
absolute must clearly show that the terms of the trust 
were declared and the beneficiaries designated.— 
Boughman v. Boughman, Ohio, 69 N. E. Rep. 430. 

159. VENDOR AND PURCHASER — Misrepresentation as 
to Area of Land.—Misrepresentations by a vendor of 
realty as to its area held not actionable, where a correct 
description was given in the deed and recorded chain of 
title.—Shappirio v. Goldberg, U. 8S. 8. C., 24 Sup. Ct. Rep. 
259. 

160. WtLLs—Charge on Land. — Charge by testatur of 
his debts on his lands creates an equitable lien, to which 
there is no statutory bar.—Smith v. Moore, Va., 468. E. 
Rep. 326. 

161. WILLS—Construction of Bequest.—A bequest to 
two by name, regarded as adopted daughters of the tes- 
tator, held not a bequest to a class.—Jn-re Hitell’s Es- 
tate, Cal., 75 Pac. Rep. 53. 7 


162. WITNESSES — Credibility. —In a prosecution for 
robbery, a charge, in accordance with Code Civ. Proc. 
§ 2061, subd. 3, to distrust the entire evidence of any wit- 
ness who had willfully sworn falsely as to a material 
matter, was proper.—People v. Stevens, Cal., 75 Pac. Rep. 
62. 
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